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Welcome to this first issue of The Taxpayer for 
2019.

With an early budget in April followed by a 
likely federal election in May, we’re set to start 
2019 with more than the usual dose of political 
jostling, promises and grandstanding. Hopefully 
there will be a pleasant surprise or two in the 
mix for tax professionals. 

Of course, one of the most hotly debated 
political topics in the tax and super space so 
far has been Labor’s franking credit proposal. 
Be sure to read the update on this in The 
Contributor, which accompanies The Taxpayer 
this month. 

Another talking point for our members has 
been the black economy. More than 160 
of you took the time to give us your insights 
and thoughts on this problem as part of our 
submission to the Government’s Black Economy 
Taskforce consultation paper. We thank you 
for your valuable input. Read more about the 
submission and members’ responses on page 
17.

Did you relax over the break by purchasing any 
digital products, such as movies, music, apps, 
podcasts or e-books?  As the second part of his 
“connected with Australia” GST series, tax writer 
Josh McMullen outlines when the supply of 
these digital products is subject to GST. 

Also from Josh, we hear how the ATO recently 
identified 26,000 taxpayers who had wrongly 
claimed deductions for travel to rental 
properties during tax time 2018, despite recent 
changes to the law in this area. 

Most of you have likely had clients who have 
inherited a home or a legal interest in one. For 
many, this could be the largest windfall they 
experience and they’ll want to maximise the 
benefit. In light of a new ATO draft ruling, CGT 
expert Kirk Wilson details the “sale within two 
years” rule that eliminates the CGT liabilities on 
inherited property.

Also in this issue, we give you the run down 
on Single Touch Payroll (STP), which is being 
rolled out to smaller employers this year. Learn 
what the move to STP means for your employer 
clients, what they need to do to comply and 
in what cases they would be eligible for an 
exemption.

Did you make any New Year resolutions? 
Perhaps you’ve decided now is the time to look 
at how technology could make parts of your 
business easier. Guest writer, and accountant 
and automation expert, Heather Smith, helps 
you get started by sharing her Top 5 technical 
solutions for accountants. 

Enjoy the read! n

The Editorial Team 

P.S Have you connected with us online yet?
Tax & Super Australia is now across all social
networks. Stay informed and join us on these
platforms.

Gearing-up for a busy year 

From the Editorial Team

@TaxandSuperAU
TaxandSuperAU
Tax & Super Australia
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The ATO recently 
highlighted significant 
non-compliance with the 
rules prohibiting taxpayers 
claiming travel expenses 
related to residential rental 
properties. Josh McMullen, 
a tax writer at PT Partners, 
recaps these new rules. 

Overview

In late October, the ATO revealed that it had 
identified 26,000 taxpayers who had incorrectly 
claimed deductions for travel to rental properties 
during tax time 2018, despite recent changes 
to the law in this area. The new rules mean that 
investors can no longer claim travel expenses 
relating to inspecting, maintaining or collecting 
rent for a residential rental property as 
deductions, unless they are carrying on a rental 
property business or are an excluded entity. With 
such a high level of early non-compliance, it’s 
timely to revisit how these new rules apply as we 
move into the 2017-18 lodgment season. 

Summary

The Federal Government’s May 2017 budget 
contained a package of measures designed to 
reduce pressure on housing affordability. One of 
these was the disallowance of travel deductions 
relating to residential investment properties. 
This measure was introduced to address 
concerns that some taxpayers were claiming 
travel deductions without correctly apportioning 
costs where there was a private component 
to the travel, or claimed travel costs that were 
exclusively for private purposes.

Homing in 
on rental 
travel 
expenses



  The Taxpayer: February 2019 5

The new law ensures that from 1 July 2017, 
travel expenditure incurred in gaining or 
producing assessable income from residential 
premises is not deductible unless incurred by 
certain institutional entities or incurred in the 
course of carrying on a business. 

Exclusions

The legislation is primarily targeted at individual 
landlords who are not in business. Travel 
deductions can continue to be claimed by the 
following taxpayers who own the residential 
rental property:

• corporate tax entities (companies, corporate
limited partnerships, corporate unit trusts,
and public trading trusts)

• superannuation plans that are not a Self-
Managed Superannuation Fund (SMSF)

• public unit trusts

• managed investment trusts, and

• unit trusts or partnerships, all of the
members of which are entities of a type
listed above.

Taxpayers carrying on a commercial business 
of renting residential properties, such as 
owners of hotels, motels, boarding houses, 
are also exempted. On this point, it is quite 
rare that individuals who own standalone 
residential rental properties are carrying on 
a business, even where they own multiple 
standalone properties. In its “Rental Properties 
2018” publication, the ATO provides an 
example of a couple who own three residential 
rental properties in a traditional landlord-
tenant arrangement. The couple manage 
the properties personally. They also both 
have full-time jobs, and derive some rental 
income. The ATO concludes that they are 
not carrying on a business. However, and by 
contrast, in that same publication the ATO 
provides another (quite extreme) example of 
a couple who own 26 residential properties. 
This couple devoted 25 hours per week to 
managing the properties personally (conducting 
repairs/maintenance, collecting rents etc.) and 
derive most of their income from this. The ATO 
states that they are carrying on a business. 

However, YPFD v Commissioner of Taxation 
[2014] AATA 9, the Administrative Appeals 
Tribunal (AAT) struck somewhat of a middle 
ground between these two extremes. In this case, 
the taxpayer worked full time as an industrial 
chemist and owned nine rental properties jointly 
with her husband. She engaged real estate 
agents to manage the properties (and therefore 
did not manage them personally). Despite this, 
given the scale of the operation, the AAT ruled 
that a business was being carried on.

Consequently, there would seem to be scope 
to argue that clients who own a portfolio of 
standalone residential properties are carrying 
on a business, and therefore can continue to 
claim travel expenses. However, the number 
of properties would need to be significant 
(certainly, more than just a couple). 

Residential investment properties

The changes apply to residential properties. 
This takes on its ordinary tax law meaning 
of land or buildings that are occupied as a 
residence and are capable of being occupied 
as a residence, and includes a “floating home”, 
and commercial residential premises, such 
as a boarding house. Whether a property 
is residential in nature, is determined by the 
property’s physical characteristics. It would 
be expected therefore that the property has 
residential characteristics, such as kitchen 
facilities, showers, toilets, laundry, bedrooms 
etc. However, not all premises that have such 
facilities are residential premises to be used 
predominantly for residential accommodation. 

If it’s apparent from the physical characteristics 
of a premises that its suitability for living 
accommodation is merely ancillary to its main 
function, the premises is not a residential 
premises for the purposes of the new rules. 
For example, a multiple-story office block that 
has open spaces for cubicles and desks, and 
smaller separate offices, may also contain 
kitchen and toilet facilities. Despite this, such 
premises are not residential in nature.

Note that under the new rules, where you 
are not using the property to derive rental 
income but are using it for other income-
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Homing in on rental travel expenses (cont)

producing purposes (for example, you are 
using it in a business – see earlier) travel will 
continue to remain deductible. This exception 
accommodates cases where residential premises 
are converted and used by a professional, such 
as a doctor or dentist, to operate their business. 

Where there is a mix-use of the property, 
each trip to the property must be considered 
on its merits and if necessary the expenses 
apportioned. 

EXAMPLE

Chris owns several convenience stores 
across Australia. One of these is a two-
storey shop/house in Adelaide. The store is 
on the ground floor and an apartment is on 
the second floor. The apartment is rented 
out separately to an elderly lady. Therefore, 
Chris earns assessable income from both 
his convenience store and the upstairs 
apartment.

In December 2017, Chris travelled from 
his home in Brisbane to his property in 
Adelaide to carry out maintenance to the 
shelves of the store. He incurs airfare 
costs on this return trip. This maintenance 
is solely related to producing assessable 
income from the store. Despite the new 
rules, Chris is able to deduct his travel 
expenditure because it relates to producing 
assessable income in the course of 
carrying on his business from the store, 
not from producing assessable income 
from renting his apartment as residential 
accommodation.

Later that same income year, Chris then 
takes a second trip from Brisbane to his 
property in Adelaide. This time the purpose 
of his trip is to carry out maintenance 
to the door of the upstairs apartment. 
This maintenance was solely related to 
producing assessable income from the 
apartment. This time Chris will not be able 
to deduct his airfares and any other travel 
expenses because it relates to producing 
assessable income from the use of his 
apartment as residential accommodation.

Travel expenses

The new law is broad in scope and denies 
deductions for not only travel to the property 
for the purposes of inspecting, maintaining 
or collecting rent for example, but also travel 
undertaken that’s related to the property but not 
to the actual property itself. This includes travel 
to a body corporate meeting, or to visit the real 
estate property manager to discuss the property. 
The prohibited deductible travel expenditure 
under the new rules includes:

• motor vehicle expenses

• taxi/Uber or hire-car costs

• airfares

• public transport costs, and

• meals and accommodation related to the
travel.

Heading into the 2017-18 lodgment 
season, a question that may be exercising 
the mind of tax agents and their property-
owning clients, is whether travel to 
see a tax agent is deductible (ie when 
preparing the 2017-18 tax return or 
future returns in relation to a residential 
property’s income and expenses).

The good news is that the new law 
does not apply where travel expenses 
are incurred to visit a tax agent for the 
purposes of preparing and lodging an 
income tax return that includes rental 
income and deductions. This is because 
such expenses relate to the management 
of a taxpayer’s income tax affairs 
(which is made specifically deductible 
under Section 25-5 of the Income Tax 
Assessment Act (1997)), and not to the 
gaining or producing assessable income 
from the use of residential premises for 
residential accommodation.

TAX TIP
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Total exclusion

Travel expenditure that is prevented from being 
deducted by the new rules cannot form part of 
any element of the cost base or reduced cost 
base of residential premises for CGT purposes. 
Consequently, the travel expenses that are 
no longer recognised on a client’s revenue 
account, are also prevented from being 
recognised on their capital account. 

Furthermore, travel expenditure is not 
deductible under the “blackhole expenditure 
provisions” contained in Section 40-880 of the 
Income Tax Assessment Act 1997 (which makes 
certain business-related capital expenditure 
deductable) to the extent that it is not 
deductible under the new rules. 

Considerations going forward

Virtually all travel related to earnings from 
residential rent – provided that it is not as part 
of a business – is now denied a deduction, and 
is not claimable under other provisions of the 
tax act. It’s important for tax agents to note the 
excluded entities. 

Clients can still claim a deduction for the 
cost of employing other parties to carry out 
tasks on their behalf. This includes enlisting 
real estate agents to carry out property 
management services, such as inspections, 
or hiring tradespeople for repairs and/or 
maintenance. Indeed, where the travel expenses 
are significant (and now no longer deductible) 
clients may wish to consider engaging the 
services of these other parties. n

We’ve made a correction in the December 2018 issue of The Taxpayer.
The correction relates to an error in the table on page 6 of the article titled, “Division 
7A set for an unprecedented shake up”.
Some figures were incorrectly inputted into the table during the design stage. This was 
not an error on behalf of the author.
The revised and correct table is included in the online edition, and is reproduced below.
We apologise for the inconvenience.

Year
Interest  

rate*
Opening 

balance $
Interest 

amount $
Principal 

amount $
Minimum 

repayment $
Closing 

balance $

2020-21 8.50% 100,000 8,500 10,000 18,500 90,000

2021-22 7.00% 90,000 6,300 10,000 16,300 80,000

2022-23 6.50% 80,000 5,200 10,000 15,200 70,000

2023-24 8.00% 70,000 5,600 10,000 15,600 60,000

2024-25 9.00% 60,000 5,400 10,000 15,400 50,000

2025-26 8.25% 50,000 4,125 10,000 14,125 40,000

2026-27 7.90% 40,000 3,160 10,000 13,160 30,000

2027-28 8.00% 30,000 2,400 10,000 12,400 20,000

2028-29 9.20% 20,000 1,840 10,000 11,840 10,000

2029-30 7.50% 10,000 750 10,000 10,750 0

* Interest rates shown are for illustrative purposes only.

Correction: The Taxpayer, December issue
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Start 2019 ahead of the game
New tax and super breakfast sessions in Melbourne’s Docklands! 

For a limited time, get 10% off 2019 sessions. Call Member Services on  
(03) 8851 4555 to book your place.

The two groups – monthly sessions for tax and bi-monthly sessions 
for super – are run by expert presenters and open to both individual 
and group bookings. Each session runs for 1 hour and 45 minutes and 
breakfast is provided.

For more information, visit www.taxandsuperaustralia.com.au/discussiongroups# 
or call Member Services on (03) 8851 4555 to book your place. 

All information provided in this publication is of a general nature only and is not personal financial or investment advice. 
It does not take into account your particular objectives and circumstances. No person should act on the basis of this 
information without first obtaining and following the advice of a suitably qualified professional advisor. To the fullest extent 
permitted by law, no person involved in producing, distributing or providing the information in this publication (including 
Tax and Super Australia, each of its directors, councillors, employees and contractors and the editors or authors of the 
information) will be liable in any way for any loss or damage suffered by any person through the use of or access to this 
information. The Copyright is owned exclusively by Tax & Super Australia (ABN 96 075 950 284).

NOTICE FORBIDDING UNAUTHORISED REPRODUCTION
So long as no alterations are made unless approved, you are invited to reprint Editorials provided acknowledgment is given 
that the Association is the source. No other item covered by copyright may be reproduced or copied in any form (graphic, 
electronic or mechanical, or recorded on film or magnetic media) or placed in any computer or information transmission or 
retrieval system unless permission in writing is obtained from Tax & Super Australia. Permission to reproduce items covered 
by copyright will only be extended to members financial at time of request. Permission may be obtained by email to  
info@taxandsuperaustralia.com.au or by phone (03) 8851 4555.
www.taxandsuperaustralia.com.au
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Single Touch Payroll: 
What your employer 
clients need to know
With Single Touch Payroll (STP) set to become 
mandatory for all employers in a matter of months, tax 
agents need to keep their employer clients updated on 
latest developments and how to be compliant. Tax writer 
at PT Partners, Josh McMullen, details the progress of the 
STP legislation, alternative solutions for small clients and 

which employers can apply for an exemption. 

Single Touch Payroll (STP), the new 
Government initiative aimed at streamlining 
employer payroll reporting obligations, 
revolutionises the way employers report payroll 
information to the ATO. In essence, STP is 
a new reporting mechanism, whereby each 
time an employer pays their employees, the 
employer will also send the ATO their STP 
data (such as salary, wages, allowances paid, 
and the PAYG withholding on these payments) 
from their payroll software. This is done 
through an “STP pay event” that captures each 
weekly, fortnightly etc. pay cycle. If employers 
need to, they will be able to make corrections 
to employee year-to-date amounts in the 
following STP pay event. 

On the superannuation front, under STP, 
employers will continue to report and pay their 
employees’ superannuation entitlements through 
their existing SuperStream solution (including 
via the ATO’s Small Business Superannuation 
Clearing House). What will change, however, 
is the requirement to report employees’ super 
liability or ordinary time earnings (OTE) each pay 
day. This is based on the amounts employers 
currently provide on an employees’ payslip.

To be clear, no additional reporting is required 
under STP – it’s just a new method of reporting. 
STP reporting has been compulsory for larger 
employers since 1 July 2018, and is slated to 
start for smaller employers (those with less than 
20 employees) from 1 July 2019. 
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Single Touch Payroll: What your employer clients need to know (cont)

HOW IT WORKS

The ATO diagram below illustrates how STP 
works.

To be STP-compliant, an employer must 
typically: 

• adopt STP-compliant software. The software
must also generate ATO and Fair Work-
compliant pay-slips each pay period, and
also calculate and processes termination
payments. The payroll software of most
major software houses is now STP-
compliant and enabled

• enter employee details accurately in the
software

• complete standard field details in all the
fields requested by your software (STP does
not require any additional information to be
reported)

• provide ATO and Fair Work-compliant pay-
slips to employees at the time of payment

• calculate SG entitlements, and

• consider all workarounds that may exist
in your payroll processes and banking
instructions to automate them within your
software program.

SMALLER EMPLOYERS 

As noted, smaller employers must start 
reporting via STP from 1 July 2019. Despite 
recent commentary to the contrary, the 
legislation to extend STP reporting to smaller 
employers (with less than 20 employees) is 
not yet law. The Treasury Laws Amendment 
(2018 Measures No.4) Bill 2018 was passed 
by the Senate in early December with proposed 
amendments to other measures not related to 
STP contained in the Bill. The Bill has now been 

pays their employees using 
their Business Management 

Software (their payroll solution).

• Salary or wages information
• Tax withheld
• Super guarantee amounts
• Ordinary time earnings.

Employer
receives payment of 

their salary or wages.

Employer and tax practitioner
Two labels on the Business Activity 

Statement (BAS) are prefilled (W1 and W2)
Tax practitioner

Employee

Employer
Information received includes

When the ATO receives the 
information, it is matched to the 
right employer / employee account.

A payslip is generated. The bank file is 
transferred.

Employer

ATO receives information Information available onlineEmployer pays employees1. 2. 3.

Employees’ tax and 
super information is 

sent to the ATO through 
Standard Business 
Reporting 2 (SBR2) 
– a standard way of 
reporting information

ü

Practitioner Lodgement 
Service (PLS).

Can see their PAYG 
withholding liability through 
the portals.

Can pay their PAYG 
withholding liability more 
regularly.

Will not have to provide 
employees with end-of-
year payment summary.

Can use myGov to log into 
ATO online services and 
view their tax and super 
information.

This information will be 
pre-filled into their tax 
returns and lodged through 
myTax or a tax practitioner.

End-of-year payment 
summary will be available 
online through myGov.

Prefilled income tax 
returns will be available 
through SBR2 and the 

ü

ü

ü

ü

ü

ü
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STP gives the ATO 
unprecedented access 
to employers’ payroll 

information, enabling them to 

scrutinise intended superannuation 

guarantee (SG) contributions and 

significantly increase their ability to 

detect instances of non-compliance. 

Consequently, all employer clients 

need to ensure that they are 

SG-compliant moving forward.

referred back to the House of Representatives 
to consider those separate amendments. With 
Parliament currently in summer recess, the next 
opportunity for the House to consider the Bill 
will be 12 February 2019. If and when the 
legislation is passed, it is estimated that there 
will be more than 700,000 employers who 
will need to be STP-compliant by the 1 July 
2019 start date. Despite the legislation not 
yet having been passed into law, the ATO is 
recommending that these smaller employers 
join the almost 15,000 other smaller employers 
who have already voluntarily opted-in early to 
STP. By opting in early, smaller employers can 
enjoy the advantages of STP including:

• streamlining the reporting process. Payroll
information is reported at the same time
employees are paid; thus avoiding the need
for action at a later date

• not being required to provide payment
summaries to employees at year-end

• efficient employee on-boarding. Some
digital service providers will offer employee
commencement forms – such as TFN
declarations and withholding declarations
– through their STP software. If this is
available, employers will have the option
to invite their employees to complete these
online forms via their STP-enabled software,
and

• minimising reporting errors. The ATO
will be able to pre-fill employer activity
statements (labels W1 and W2) which in
turn reduces the potential for employer
human error.

RELIEF FOR MICRO EMPLOYERS

The ATO acknowledges that there are a 
significant number of very small employers who 
do not use any type of payroll software when 
processing the pays each week/fortnight etc. 
Consequently, micro-businesses (employers 
with 1 to 4 employees) will not be required to 
adopt/buy payroll software in order to comply 
with STP reporting. For most employers, their 
STP solution will be to adopt STP-compliant 
software. However, microbusinesses will, 

according to the ATO, be provided with 
alternative STP compliance options. 

Speaking on a recent ATO webcast, ATO 
Assistant Commissioner, John Shepherd 
confirmed this: 

“You won’t need to buy payroll software, 
that’s why we’re looking for those 
alternate solutions — some of which 
might be an app, something that’s fit for 
purpose to get the STP information in, 
but is easy to use, doesn’t take much 
time and doesn’t cost that business 
money to do so,” Mr Shepherd said. 

“We’ve spoken to some different banks 
and the possibilities around for when 
people pay staff through internet banking 
being able to submit the single touch pay 
run information at the same time, and 
we expect that to be part of the list of 
options that come forward over the next 
12 months.” 

“There are obviously lots of other 
benefits from using payroll software, but 
we’re not saying for STP that you need 
to go out and buy a product to do STP. 
The ATO is consulting with digital service 
providers to provide low cost alternatives 
for such businesses. The solutions are 
required to be affordable (less than 
$10 per month), take only minutes to 
complete each pay period, and not 
require the employer to maintain the 
software.”
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According to the ATO, these solutions may 
include mobile apps, and portals. The ATO has 
published a list of 24 companies intending to 
provide such solutions, with the list soon to be 
updated to include information about products 
these companies will offer. (To access the list of 
these providers, visit www.ato.gov.au and type 
“low cost single touch payroll solutions” into 
the search box at the top of the page). These 
solutions are unlikely, however, to be publicly 
available until such time as the legislation 
compelling smaller employers to report via STP 
finally passes Parliament into law. 

FLEXIBILITY

Even assuming the legislation passes into 
law and smaller employers are required to 
comply with STP from 1 July 2019, the ATO 
has indicated that it will be flexible with the 
commencement date, including the provision 
of deferrals to help stagger the uptake. 
Importantly, from a compliance standpoint, 
the ATO states that employers need not be 
concerned about penalties for the first 12 
months after the 1 July 2019 start date because 
the primary aim is to help employers get the 
new system bedded down. n 

While the vast majority of employers will be required to comply with STP, tax agents 
can apply for exemptions for certain clients. Exemptions may be granted on a class 
basis. For instance, as SBR-enabled software is essential to reporting under STP, if an 
employer client operates in a remote location with no reliable internet connection, 
an exemption may be granted. Other circumstances where an exemption may be 

granted include for cultural or religious reasons, or where a natural disaster has 
occurred. To apply for an exemption, agents will need to contact the ATO directly. To 

this end, you can submit an exemption request via the Tax Agent Portal. 

Once in the portal: 

n    Select “General questions/problems/help” as the message topic. 

n    Enter “Single Touch Payroll” as the message subject. 

n    Include the following information: 

n     The number of employees on the payroll – this will help the ATO understand 
the size and complexity of the business 

n    The reasons why the client is unable to report through STP 

n    Any steps they have taken to attempt to get ready for STP 

n     Any supporting evidence that may help the ATO understand the 
client’s circumstances.

Exemptions

Single Touch Payroll: What your employer clients need to know (cont)
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Purchasing digital products 

— including streaming or 

downloading movies, music, apps, 

podcasts, e-books and more — is 

something that Australians now 

do regularly, with many even 

making daily purchases. But when 

is the supply of such products 

“connected with Australia” and 

therefore potentially subject to 

GST? In this second of a two-part 

series, Josh McMullen, a tax writer 

at PT Partners, examines the 

new law that now imposes GST 

on certain supplies of imported 

services and digital products. 

INTRODUCTION

In the May 2015 Federal Budget, the 
Government announced that the application 
of GST would be extended to digital products 
and other services imported by Australian 
consumers. Essentially, it ensures that foreign 
businesses that supply digital products or 
imported services to Australian consumers are, 
from a GST standpoint, treated in a similar way 
to Australian businesses that make equivalent 
supplies. Legislation was passed by Parliament 
giving effect to this new law on 4 May 2016, 
with a start date of 1 July 2017. The legislation 
amends Section 9-25 of the GST Act to make 
supplies of imported digital products and 
services by Australian consumers “connected 
with Australia” and therefore potentially subject 
to GST. 

Affected supplies that are caught by the new 
law include streaming or downloading movies, 
music, apps, games, e-books, online supplies 
of software, digital trade journal/magazine 
subscriptions and other digital products. The 
law also extends to offshore services, such as 
website design, publishing services, consultancy 
and professional services (eg legal advice, 
architectural services etc). 

When are digital products 
connected with Australia 
for GST purposes?
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The new law only applies if these supplies are 
made by a non-resident business that does not 
make the supply through an enterprise they 
carry on in Australia (GST would already apply 
before and after 1 July 2017 if the supply was 
made by such an Australian-based enterprise).

WHAT IS AN “AUSTRALIAN CONSUMER”?

The concept of an “Australian consumer” is 
central to the new law. GST will only apply 
where an Australian consumer imports the 
supply. This requires both the following 
conditions to be met:

1. The recipient is an Australian resident for
tax purposes.

2. Either the recipient is not registered for
GST or, if they are registered, the recipient
does not acquire the supply for use in
their business. Therefore, if the recipient
is an Australian resident and makes
the acquisition solely or even partly for
business purposes, GST will not apply.

The table below sets out the GST treatment in a 
range of different scenarios.

When are digital products connected with Australia for GST purposes? (cont)

TRANSACTION 

GST MAY 
APPLY 

(under the 
new rules)

GST WILL 
NOT APPLY 
(under the 
new rules)

Supplies to non-residents in Australia: For example, a non-resident 

visiting Australia for a brief period and making an otherwise taxable 

acquisition, such as subscribing to an online music service
ü

Supplies to Australian residents who are overseas (eg legal services 

provided to an Australian while in the United Kingdom) ü

Supplies made by resident businesses ü

Supplies made to resident businesses that are not solely or partly for 

business purposes ü

Supplies made to resident businesses (for business or private 

purposes) and that business is not registered for GST ü

Supplies made by non-resident businesses through an enterprise 

that they carry on in Australia ü

Supplies made by non-resident businesses to “Australian consumers” ü

WHEN MIGHT GST APPLY?
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continued →

SAFEGUARDS FOR SUPPLIERS
In many cases, the foreign supplier may have a 
limited ability to assess the residency and GST 
registration status of the recipient. To overcome 
this, safeguards are built into the legislation, 
and these safeguards provide that the non-
resident supplier can treat the supply as non-
taxable where:
• they have taken reasonable steps to obtain

information regarding whether the recipient
is an Australian consumer

• having taken these steps, reasonably
believe that the recipient is not an
Australian consumer.

These safeguards apply (meaning no GST is 
required to be charged) even where it is later 
found that the supply is indeed taxable. 

In the common case of automated supplies, 
such as those made through a website where 
items are purchased without human involvement 
at the supplier end, an individual objective 
and considered assessment of the status of the 
recipient is unlikely to be made. However, in 
these cases, if the supplier’s business systems 
and processes (ie the information gleaned from 
the recipient during this automated transaction) 
provide a reasonable basis for identifying if the 
recipient is an Australian consumer, then they 
may treat those supplies as having been made 
to an Australian consumer and therefore charge 
GST. To have such a reasonable belief, most 
suppliers will need to make and will have made 
systems changes to enable them to ascertain 
whether the recipient is an Australian consumer 
(ie they or their automated processes will enquire 
as to residency, obtain recipient ABNs, and 
enquire as to the GST registration status of the 
recipient). 

On the other hand, where the non-resident 
supplier believes the recipient is registered for 
GST (therefore not an “Australian consumer”) 
then they may treat the supply as GST-free but 
only where the recipient has provided to them:

• their ABN, and

• a declaration or other information that
the recipient is registered for GST. This
declaration can be in any form, including
verbal.

To enjoy the benefit of the safeguards, suppliers 
need to ensure their manual or automated 
systems enquire about this information and, 
where applicable, capture it. 

For their part, to avoid GST being charged, 
recipients need to convey this information (ABN 
and GST registration status) to the supplier 
at the time of purchase. If the supplier’s 
automated systems do not enquire about 
these matters, then the recipient may need to 
separately provide this information. 

IDENTIFYING THE SUPPLIER

One very common question since the new law 
became operational has been whether sites/
facilities such as Facebook, eBay, app stores 
etc. have to charge GST when a supply is made 
to an Australian consumer — or does that 
liability for GST rest with the merchant who is 
selling the item through that site/facility? These 
sites/facilities are referred to in the legislation 
as “electronic distribution platforms” (EDPs) and 
have the following characteristics:

• they allow entities to make supplies
available to end-users (and are not merely
for advertising, internet access, or payment
systems and processing services)

• the platform must be operated by way of
electronic communication, such as over the
internet or telephone, and

• the supplies through the platform are made
by way of electronic communication and
allow for supplies to be made in such
a way that the nature of the supply is
standardised and the information about the
supply is retained.

For more information, 
see Law Companion 
Ruling  LCR 2018/2  
GST on supplies made 
through electronic 
distribution platforms.

i
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The EDP will be treated as the supplier (and 
therefore the GST obligations will rest with its 
administrator, not the merchant) if a supply 
is made through the EDP and the supply is 
connected with Australia because the recipient 
is an Australian consumer. However, the shift in 
liability will not occur and will remain with the 
merchant when both of the following conditions 
are met: 

1. None of the key elements of the supply are
controlled by the EDP. The key elements are:

 - authorising billing

 - authorising delivery of the supply, and

 - setting the terms and conditions under
which the supply is made. 

2. The liability of the merchant is made clear
in the related documentation (eg terms of
usage, upfront agreement etc).

SIMPLIFIED/LIMITED REGISTRATION

In acknowledgement of the compliance 
challenges faced under the new law, the ATO 
has designed a simplified/limited electronic 
GST registration and payment process for non-
resident businesses (including both merchants 
and EDPs) who make or intend to make sales of 
imported services or imported digital products 
to Australian consumers. This fully secure online 
platform allows businesses to register, lodge 
and pay the Australian GST online, manage 
account details, as well as authorise others to 
access your account. To register and use this 
platform, non-resident businesses: 
• are not required to prove their identity
• must use an ATO reference number instead

of an ABN
• cannot claim GST credits for acquisitions

made in the course of making a taxable
supply

• cannot issue tax invoices or adjustment notes
• must lodge GST returns and pay GST

quarterly, and
• can pay electronically via SWIFT bank

transfer or credit card.

To log-in and register for simplified GST, 
businesses will need to download and set up 
their AUSid, which is a simple and secure way 
for individuals associated with overseas limited 
registered entities to access the ATO’s online 
services for non-residents. 

(Visit www.ato.gov.au and enter “AUSid” into 
the search box at the top of the page). If you 
have any questions about how the simplified 
GST registration system relates to your clients, 
email AustraliaGST@ato.gov.au

Alternatively, non-resident businesses can 
register for GST in the standard way. If this 
option is adopted, these businesses will require 
an ABN, can claim GST credits, must issue tax 
invoices (unless the supply is less than $82.50, 
including GST), and must complete activity 
statements to report and remit GST to the ATO.

TAKEAWAY POINTS

• Affected non-resident suppliers need to
ensure compliance with GST registration
requirements and consider whether to apply
for simplified or standard registration.

• Despite the safeguards built into the
new rules, non-resident suppliers face a
significant burden in determining whether
customers are an “Australian consumer”.
This may require them to upgrade their
systems.

• To avoid GST being charged, GST-
registered recipients need to provide their
ABN and advise their GST registration
status at the time of purchase.

• Recipients who are incorrectly charged
GST by a supplier who is a simplified/
limited registrant will need to request a
refund of GST direct from the supplier (as
the recipient will not be provided with a
tax invoice, and therefore cannot claim the
GST back from the ATO via their activity
statement). n

When are digital products connected with Australia for GST purposes? (cont)
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Members views on black economy
One of our major priorities for 2019 is to give our members a voice and 
advocate for you through submissions and representation. We’d like to thank 
the 160 members who gave us their views on how the Government could 
better tackle the black economy. We used this valuable feedback for our 
submission to the Treasury which you can read at:  
https://taxandsupernewsroom.com.au/submissions/

What some of you told us about the black economy…

There has to be a method 
of overseeing tradespeople 
quoting two prices, one for 
cash (with no GST) and one 

legitimate with GST.

Introducing 
more requirements for 

very small cash businesses 
could increase the “black 

economy” as they seek to avoid 
extra compliance time and 

work involved.

Do 
not restrict cash 

in any way. It is an 
important backup for 

when (not if) the electronic 
banking system goes 

down.

… If someone has an ABN 
and does not lodge their tax 
return before the end of the 
next financial year, then their 
ABN should be automatically 

suspended…

It is not just the black 
economy — it is a 

culture that has grown 
due to no fear of the 

ATO.

Heavier 
penalties with 

“finders fee” should 
be paid to employees 

who report proven black 
economy practice.

Check 
mortgage 

loans and compare 
to income.
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WHAT IS THE SALE WITHIN TWO YEARS 
RULE?

This rule is contained in s 118-195(1) of 
the ITAA 1997. Specifically, it allows a full 
CGT exemption to apply if the home is sold 
within two years of the deceased’s death. This 
exemption is available to either the executor 
of the estate (that is, the Legal Personal 
Representative (LPR)) or a beneficiary who 
inherits the home, whoever owns it at the time 
(as the case may be).

But as with most tax rules, there is more to 
this rule than meets the eye. By way of simple 

example, the rule requires that “settlement” of 
the sale of the home takes place within two 
years of the deceased’s death and not just the 
“exchange” of the relevant contracts of sale.

Moreover, this rule has evolved since its 
introduction from originally only allowing 
the exemption if the “sale within two years” 
condition was strictly met to granting the 
Commissioner a discretion to extend this 
two-year period in appropriate circumstances 
and to, now, allowing taxpayers to self-
assess whether they themselves can apply the 
discretion favourably. 

Two-year CGT extension 
on inherited homes: 
To self assess or not?
Inheriting a home, or at least a legal interest in one, could be the 
largest windfall gain that many Australians ever experience. 
Most will want to maximise the benefit of this gain – financially 
or otherwise. CGT consultant Kirk Wilson details the “sale 
within two years” rule that eliminates the CGT liabilities on 
inherited property in light of a new ATO draft ruling.
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COMMISSIONER’S DISCRETION

The discretion to extend the two-year period was 
introduced into the tax law in relation to sales 
or disposals of, or other relevant CGT events 
happening to, inherited homes from 1 July 
2008. 

However, the Explanatory Memorandum (EM) 
to the amending legislation that introduced the 
discretion stated that the Commissioner would 
only be expected to exercise the discretion 
in a “favourable” manner in the following 
circumstances, where the:

• will or the ownership of the home is
challenged

• complexity of the deceased estate delays its
administration

• LPR or beneficiary is unable to attend to
the deceased estate because of unforeseen
or serious personal circumstances (such as
severe illness), or

• settlement of any contract of sale is
unexpectedly delayed or falls through
because of circumstances outside the LPR’s
or beneficiary’s control.

The EM further stated that in exercising the 
discretion, the Commissioner is also expected 
to consider whether, and the extent to which, 
the dwelling is used to produce assessable 
income. 

In short, the EM set out those narrow 
circumstances in which the Commissioner 
would exercise the discretion favourably — 
essentially being circumstances where matters 
outside the control of the LPR or beneficiary 
prevented the sale or disposal of the home etc 
within two years of the deceased’s death. 

Nevertheless, for many it seemed that 
this guidance was somewhat limited and 
inadequate, especially in relation to such an 
important financial and social issue where the 
range of individual circumstances could be 
so varied. Particularly in Australia, where any 

matters to do with home ownership have always 
been quite revered, and are increasingly so.

PROPOSED NEW RULING: 
PCG 2018/D6

In this context, it is not surprising that the 
Commissioner has now issued a detailed ruling 
— Draft Practical Compliance Guideline PCG 
2018/D6 — to provide guidance on the matter. 
Although it is still only in draft form, when 
finalised it will prove invaluable, especially in 
the self-assessment environment and given the 
Commissioner’s stated new focus on property 
transactions.

In its current state, what is most welcome 
about PCG 2018/D6 is that (like the EM to 
the amending legislation) not only does it 
specifically set out the circumstances where 
the Commissioner will favourably exercise the 
discretion, but in addition, it also sets out those 
circumstances where the discretion will be 
adversely exercised.

But moreover, it outlines safe harbour rules that 
will, in effect, allow an LPR or a beneficiary to 
“self-assess” whether the Commissioner would 
favourably exercise the discretion. 

However, this is subject to the vital proviso that 
where a favourable “self-assessment” is made 
in accordance with these safe harbour rules, the 
extension of the two-year period cannot exceed 
a period of 12 months. If a longer period is 
required, a formal application must be made 
to the Commissioner for the discretion to be 
exercised.

Furthermore, PCG 2018/D6 indicates that if 
a taxpayer decides to use the safe harbour 
rules to “self-assess” in a favourable manner 
but is found not to have “satisfied the relevant 
conditions including checking that the 
additional period is no longer than 12 months”, 
then the ATO will not then “seek to determine 
whether the Commissioner’s discretion would 
have actually been exercised”.
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FIVE “SAFE HARBOUR” RULES

There are five crucial safe-harbour rules, and 
all five of them must be satisfied in order for 
this new self-assessment regime to apply:

1During the two-year period after the home
is acquired by the LPR or beneficiary (as 

relevant), more than 12 months must have 
been spent in addressing any one or more of 
the following matters that has otherwise delayed 
the sale or disposal of the dwelling within the 
required two-year period: 

• the ownership of the home, or the will
itself, is challenged – provided that after
the dispute is settled, appropriate steps are
taken to sell or dispose of it (see Example 5
in PCG 2018/D6)

• a life or other equitable interest given
over the home under the will delays its
sale or disposal (as opposed to the LPR or
beneficiary leasing the home or allowing
someone to live in it for a stated period: see
Example 2 in PCG 2018/D6)

• the complexity of the deceased estate
delays the completion of its administration

• settlement of the home’s contract of sale is
delayed or falls through for reasons outside
of the taxpayer’s control.

Note that these are the same factors that the 
Commissioner would be expected to consider 
in deciding whether to exercise the discretion in 
a “favourable” manner where an application is 
made to the ATO to extend the two year period.

Interestingly, in relation to Example 5 involving 
a dispute over the will or ownership of the 
home, the example suggests that actual 
litigation and a relevant court order is required. 
However, in reality, often such disputes over a 
will are settled through a binding deed between 
the parties, without the need for initiating court 
proceedings or obtaining court orders. 

2The home must be listed for sale as soon
as practically possible after such matters 

have been resolved (and the sale must be 
actively managed by the relevant parties until 
completion of the sale).

3In relation to a sale of the home, the sale
must be “settled” within six months of 

its listing (noting again the requirement for 
“settlement” as opposed to mere exchange of 
contracts). 

4The delay in the sale or disposal of the
home cannot be due to any of the following 

matters: 

• the taxpayer waiting for the property market
to pick up (or where the property is first
subdivided to increase its value – see
Example 4 in PCG 2018/D6)

• refurbishment of the home to improve its
sale price (see Example 3 in PCG 2018/
D6)

• “inconvenience” on the part of the LPR or
beneficiary to organise the sale, or

• unexplained periods of inactivity by the LPR
in attending to the administration of the
estate.

Note that these “adverse” factors were 
apparently not spelt out in the EM to the 
amending legislation that introduced the 
discretion. They are therefore “new” matters 
to be considered – at least where the taxpayer 
self-assesses their entitlement to an extension of 
the two-year period. 

An interesting point about Example 3, which 
involved refurbishing a home to improve its 
sale price, is that the home was also subject to 
storm damage but the related “refurbishment” 
was considered the main reason for the delay 
in the sale and, therefore, prevented the safe 
harbour rules from applying. But this scenario 
may also raise the difficult factual matter of 
determining the (often) fine line between a mere 
“repair” and an “improvement” – a matter that 
has dogged the “deductibility of repairs” issue 
for as long as anyone can remember. 

5Finally (as stated above), the taxpayer must
not require more than a 12-month extension 

of the statutory two-year period to self-assess 
an extension under these safe-harbour rules.

Two-year CGT extension on inherited homes: To self assess or not? (cont)
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Of course, when PCG 2018/D6 is finalised, 
it may well contain major changes from the 
draft given the complexity of the issue, some of 
its apparent shortcomings and, above all, the 
fact that it involves the taxpayer in the “double-
edged sword” process of self-assessing their tax 
position. In this case, nothing will substitute for 
a thorough reading of the final text itself. 

However, it seems highly unlikely that the 
Commissioner will steer away from those 
factors which he currently considers “adverse” 
to exercising the discretion to extend the two-
year period – and which were also clearly 
spelled out in the EM to the amendments that 
originally introduced the discretion.

MORE DETAILS…

At this stage, it is also worthwhile to note 
several other vital things about the operation of 
the sale within two years rule.

“Nature” of inherited home

Firstly, the sale within two years rule not only 
applies to an inherited home but also to 
any dwelling (as defined in s118-115) that 
was acquired by the deceased prior to 20 
September 1985 (ie a “pre-CGT” dwelling) – 
regardless of how it was used by the deceased. 
Accordingly, the full exemption would be 
available, for example, in relation to a pre-
CGT holiday home. 

In addition, an inherited post-CGT home (as 
opposed to a pre-CGT dwelling) must meet the 
specific requirement of being the deceased’s 
“main residence at their date of death and 
not then being used to produce assessable 
income”. This means that the deceased’s 
home must not have been used to produce 
assessable income in any way at that time 
(eg if part of it was rented or being used as 
a place of business). But in a matter that is 
easy to overlook, where a CGT liability arises 
because the home was being used as a place 
of business at the time of the deceased’s death, 
the CGT small business concessions may 
apply to alleviate any liability because these 

concessions are also available to a trustee or 
beneficiary in appropriate circumstances (see 
s152-80). 

It should also be emphasised that the 
“absence” concession in s118-145 can be used 
to deem an inherited home to be the deceased 
main residence at their date of death where the 
deceased may have been living elsewhere, such 
as in a nursing home or with relatives etc. But 
again, this is subject to the proviso that it was 
not being used to produce assessable income 
at that time. So, for example, if the home was 
rented while the owner lived in a nursing home 
the exemption would not apply. On the other 
hand, if a relative was living in the home rent-
free, the exemption would still be available. 

Market value cost base

Secondly, even if a sale or disposal is not 
realised within the required two years (or such 
further time as the Commissioner may grant) 
all is not lost — the taxpayer who inherits the 
home will still get a “cost base” equal to the 
home’s market value at the deceased’s date of 
death to calculate any CGT liability (see s128-
15(4), Item 3). And with the benefit of the 50% 
CGT discount, any such liability may be quite 
minimal in relation to the overall windfall gain.

It should also be 
noted in the current 
environment of falling 
property values that a 
capital loss may well be 
realised by reference to 
the market value cost 
base if the inherited 
home is not sold within 
the relevant two-year 
period.

i
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When is the main residence CGT discount denied for foreign residents? (cont)

Book now for the Melbourne December Breakfast Tax Discussion Group:

Wednesday, 5 December @ 7:30am-9am.

But again it should be stressed that such a 
market value cost base only applies if the 
inherited home was the deceased’s pre-CGT 
dwelling or their main residence at their date of 
death and was not then being used to produce 
assessable income. (Perhaps, it should also be 
noted in the current environment with falling 
property values, a capital loss may well be 
realised by reference to this market value cost 
base if the inherited home is not sold etc within 
the relevant two-year period.)

Inherited interests

Thirdly, the CGT exemption for sale within two 
years does not just apply to an inherited home 
per se. It applies to an interest in that home 
that was inherited – be it a 50% interest, a 
100% interest, a 331/3% interest etc (see s118-
195(1)).

This means, among other things, that a person 
who, say, inherits 50% of a home may well 
obtain the exemption while the beneficiary in 
respect of the other 50% interest may not. This 
typically occurs where a 50% joint owner sells 
their interest to the other 50% owner within two 
years, but the other party does not dispose of 
their inherited interest within that time. In this 
situation note also that the “purchased” 50% 
interest will never be entitled to the sale within 
two years exemption as it was not acquired 
from the deceased because required for the 
exemption in s118-195 to apply.

Income use ignored

If the inherited home is rented during the two-
year period, or subject to any other income 
producing use, this will not affect the availability 
of the full CGT exemption. This is because 
the “sale within two year” exemption is not 
dependent on the home being a taxpayer’s 
main residence during this period (unlike the 
rule that applies to impose a partial exemption 
where a “main residence” is also used to 
produce assessable income). See also TD 
1999/70.

DISPOSAL AFTER OCCUPATION BY 
SURVIVING SPOUSE, BENEFICIARY ETC

The rule

It is also important to briefly explain the other 
situation where an LPR or a beneficiary can 
acquire a full CGT exemption on the later sale 
or disposal etc of an inherited home or a pre-
CGT dwelling. 

It occurs where the inherited home, from the 
time of the deceased’s death until its sale or 
disposal etc by the LPR or the beneficiary, was 
the main residence of a surviving spouse, a 
person with a right to occupy the dwelling or 
the beneficiary who inherits it.

This rule is likewise contained in s118-195 
and like the sale within two years rule, it first 
requires a pre-condition to its application that 
the inherited home was either the deceased’s 
pre-CGT dwelling or their main residence at 
their date of death and was not then being 
used for producing assessable income at that 
time. 

And like the sale within two years rule, the 
devil is in the detail. However, thankfully, there 
are a few overlapping matters – the key one 
being the exemption also applies to inherited 
interests in a home or pre-CGT dwelling 
acquired from the deceased – with the result 
that one beneficiary who inherits an interest in 
the deceased’s home may qualify for exemption 
under this rule by living in it as their main 
residence, while another (or others) may not.

PARTIAL EXEMPTION RULES

Finally, to wrap up, if a full CGT exemption 
under s118-195 does not apply under either 
the rule for disposal after occupation by 
surviving spouse, beneficiary etc or the rule for 
sale within two years (if for no other reason 
than the taxpayer is not prepared to self-assess 
an extension of the period), then the rules in 
s118-200 automatically apply to work out the 
amount of a partial CGT exemption, including 
where no exemption applies. n
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Right to reside under a 
formal family agreement

&A

A scenario raised by a Tax & 

Super Australia member relates 

to the Capital Gains Tax (CGT) 

implications of a lifetime right 

to reside in a property, not 

under a will, but under a formal 

agreement between two family 

members. Our Tax Team shows 

how TR 2006/14 can help provide 

guidance in this situation.

Scenario

A mother is looking to sell her home. Her 
son is also selling his home and they plan to 
purchase a new home with the proceeds. The 
mother will make a contribution to the cost of 
the new property but will not go on the title. It 
is estimated that her contribution will be about 
25% of the total cost of the property. A formal 
agreement between the mother and the son 
will be entered into for the mother to have a 
lifetime right to reside in the property.

Questions

1. Will the above scenario give rise to CGT
event D1 in section 104-35 of the ITAA
1997 and thus result in the son realising a
CGT event?

2. If the answer to question 1 is “yes”, can
the son include his contribution to the
purchase of the new property as part
of the cost base to be included in the
creation of the lifetime right to reside
which is the CGT event?

3. Is there a way to structure the above
situation without a capital gain being
realised?
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Q&A: Right to reside under a formal family agreement (cont)

Guidance

Does CGT event D1 apply for the son in this 
case?

First off, what is CGT event D1? This relates 
to creating contractual or other rights. The 
creating of the right is the CGT event and it 
includes a right to reside in a property for life 
(or a term of years) granted other than pursuant 
to a mere family or social arrangement.

Para 105 of TR 2006/14 indicates that a right 
to reside in a property for life (or a term of 
years) is not equivalent to a legal or equitable 
life interest. The right is a mere personal right 
which can’t be assigned. CGT event D1 in 
section 104-35 happens when such a right is 
granted.

Some relevant paragraphs later in TR 2006/14 
provide guidance on the definition of a grant 
of a lifetime right to reside in a property. These 
include:

• Para 195: Whether a life estate or right
to occupy is created depends on all the
facts and circumstances of a particular
case. Generally, if a taxpayer is granted a
right to “use and occupy” a property (that
is, they have the rights to rent and profits)
this indicates that a life estate is created.
However, if a taxpayer is merely permitted
to reside in a particular property then this
would more likely be treated as the grant of
a right to occupy the property.

• Para 196: A lifetime right to reside in
a property can be granted in a family
situation where, for example, a parent
sells their main residence and pays a
lump sum to a child for the right to reside
in the child’s dwelling and to have the
child provide domestic assistance, such
as washing, cooking and cleaning. This
is more than a mere family or social
arrangement. The arrangement is usually
formal and documented in writing to
provide evidence of the creation of the
right to reside which may be needed if the

family’s circumstances change. Accordingly, 
CGT event D1 happens when these rights 
are created. Whether an arrangement 
creates these rights will depend on the 
particular facts and circumstances of the 
case and the intention of the parties.

CGT event D1 happens when such a right is 
granted.

Once it is determined that a CGT event (D1) 
occurs, the next step is to consider the position 
of the grantor of the right (the son in our 
scenario).

Para 107 of the ruling indicates that the 
capital proceeds the grantor receives from the 
CGT event include the amount of money and 
the market value of any property received, 
or entitled to receive, in respect of the event 
happening.

Para 108 goes on to say that if the grantor 
received no capital proceeds from CGT event 
D1 the grantor is not taken to have received 
capital proceeds equal to the market value of 
the created rights.

Para 109 explains: “However, if there are some 
capital proceeds, and the grantor and the party 
in whom the right has been created do not deal 
with each other at arms length, the grantor 
will be taken to have received the market 
value of the right, rather than the money or 
property actually received if these amounts are 
different”. (In our scenario the mother was to 
contribute in the vicinity of 25% of the total cost 
of the property.)

What is the market value of a lifetime 
right to reside in a dwelling?

Para 110 says it will depend on a number of 
factors, including the life expectancy of the 
person who is the subject of the right and the 
nature and location of the dwelling. It will be 
relevant to have regard to what a willing but 
not anxious buyer would be prepared to pay for 
such a right even if there were no actual market 
for it.
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Regarding the question of whether the son can 
include his contribution to the purchase of the 
new property as part of the cost base to be 
included in the creation of the lifetime right to 
reside which is the CGT event, para 106 states:

“The grantor of the right makes a capital 
gain if the capital proceeds from creating 
the right are more than the incidental 
costs incurred that relate to the event. 
They make a capital loss if the capital 
proceeds are less than the incidental 
costs: subsection 104-35(3).”

Para 112 then goes on to say that no part of 
the acquisition cost of the property in respect 
of which the right of occupancy is granted (or 
other costs relating to that property) can be 
treated as incidental costs. (This is not good 
news for the son in our scenario.)

What about main residence exemption? 

Para 113 indicates that any capital gain or loss 
the grantor might make from granting a right 
to occupy a dwelling which, at the time of the 
grant, was their main residence, cannot be 
disregarded under subdivision 118-B. Subsection 
118-110(2) lists the CGT events relevant for
the purposes of the main residence exemption –
CGT event D1 is not included in that list.

Position of grantee (mother)

Para 114 notes that the person who is granted 
a right of occupancy (the grantee) acquires the 
right when the contract granting the right is 
entered into or the right created.

The cost base of the right is covered at para 
115 which indicates that the acquisition cost of 
the right is the amount of money paid and the 
market value of any property given, or required 
to be paid or given in respect of its acquisition. 
Para 116 goes on to say if the grantee did 
not incur any expenditure to acquire the right, 
they are not taken to have acquired the right 
for its market value. Further, para 117 details 
that if the expenditure incurred by the grantee 
to acquire the right was more or less than its 
market value, the grantee will be taken to have 
incurred market value expenditure if they did 

not deal with the grantor at arm’s length in 
relation to the granting of the right.

For the position of the grantee (mother), it is also 
worth noting that at para 119, it details that a 
licence or right to occupy a dwelling constitutes 
an ownership interest in a dwelling for the 
purposes of the main residence exemption.

Regarding the question of when would a capital 
gain not be realised in similar situations, as 
previously mentioned, a mere informal family 
arrangement where relatives may reside at each 
other’s dwellings with no intention to create 
legal relations will not result in CGT event D1 
happening.

For further information on the topic, TD 
2018/15 can be referred to in relation to CGT 
event D1, indicating that:

• any capital gain or capital loss from
the grant cannot be disregarded merely
because the asset was acquired prior to 20
September 1985, and

• any capital gain from the grant is not a
discount capital gain.

Para 16 of the determination details that the 
rights contemplated by CGT event D1 include a 
licence. An example of a licence is the authority 
to occupy land. A licence is distinguished from a 
lease by the fact that a licence does not confer 
the right of exclusive possession of land. n

In response to the 
2017 Australian Law 
Reform Commission’s 

Report: Elder Abuse – a National 
Legal Response, which identified that 
under current tax laws, a homeowner 
may have to pay CGT where there 
is a formal agreement for a family 
member to reside in their home. 
The Government has requested the 
Board of Taxation to undertake a 
review of the tax treatment of granny 
flat arrangements and recommend 
any potential changes. 



26 The Taxpayer: February 2019

As our world becomes more 
digital and automated, there are 
seemingly endless opportunities 
for tax professionals and 
accountants to invest in 
technology that promises to offer 
efficiencies and benefits to clients. 
Heather Smith, accountant and 
automation expert, shares her top 
5 technical solutions.

Implementing modern technology solutions in 
your practice can help refine business systems 
and processes, and simplify, automate, or 
eliminate activities. Furthermore, it enables 
access to timely and accurate data to empower 
decision-making capabilities. 

When I’m considering a technical solution, I 
look at workflows and try to figure out how I 
can streamline processes. I aim to automate 
everything and minimise data entry where 
possible. When looking at a particular process, 
I ask myself: “Is every step necessary? Can I 
end bottlenecks?” It’s also good to chat with 
colleagues and relevant software providers to 
find out if there’s any hacks or other options I’m 
unaware of.

I use connected solutions so data can flow 
from one to another. In other words, they talk 
to one another. This happens through an API 

The top 5 technologies 
helping tax practitioners 
automate & work smarter
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– application programming interface — or
something called a “trigger”, which pushes
data into the other solution.

I frequently review the technology I’m using, 
and if something better comes along, I swap 
over to it. I opt to update and use the latest 
version where economically possible. I’m 
prepared to invest in technology and tools if 
it’s worth it. I compare the estimated dollar 
value of the time saved, versus the cost of the 
technology. 

Here are five accounting technology solutions 
that help me work smarter.

RECEIPT BANK: AUTOMATION 
FOR THE ACCOUNTS PAYABLE 
DEPARTMENT

Receipt Bank extracts key data from bills and 
expenses. Data consists of supplier name, date, 
invoice amount, and line detail if required. 
It pushes the data and scanned documents 
into the accounting solutions. The dashboard 
provides an overview of all clients. From 
there, you can drill through to access details 
of clients’ bills and expenses. It allows you 
to define settings to suit a client’s individual 
needs. Depending on their business model, 
you can push the information straight across. 
As an extra step, you can add details, such as 
category and project information, and push 
through once approved.

Features and benefits

Using Receipt Bank saves time. It minimises 
data entry time and offers flexibility and 
mobility. I can upload expenses incurred into 
my mobile device. They’re processed and 
pushed into my accounting solution. I then 
reconcile them against a live bank feed.

It makes it easier to search for documentation 
and details, and makes accessing supporting 
paperwork attached to transactions to 
answer queries quicker. Pricing, warranty and 
audit queries are also faster with complete, 
accessible information. 

The ability to scan and store documentation 
also supports a paperless office. It’s a way 
to minimise handling and store business and 
client documentation and integrates with many 
accounting solutions, including Xero, QBO, 
MYOB and Sage Accounting. 

Where it fits in the practice workflow

Receipt Bank has two places in the tax 
practice’s workflow. It can process the 
business’s own accounts payable. It also helps 
clients provide complete and timely accounts 
payable information. It’s a solution both the tax 
practice and clients enjoy.

MINUTEDOCK: A TIME TRACKING 
TOOL

MinuteDock helps track how people use 
time. There are several ways to define time: 
client, billable, unbillable, projects and tasks. 
Compiled time recordings can generate a 
single detailed client invoice within MinuteDock. 
Or the solution can push invoices through to 
Xero, QBO, or MYOB. 

Features and benefits

Included is the ability to define default client, 
task or project hourly rates. Plus, it has a 
default client currency, which is useful for 
overseas clients. It’s goal setting features 
can help you track staying under budget, or 
achieving and exceeding a target. For refined 
tracking you can filter the goals to users, 
contacts, tasks, or projects and period.

Once created, goals sit on the time log 
dashboard. The bar indicator reflects time 
logged against goals. Colours reflect what 
you’re trying to achieve. For example, when it 
turns red, it’s flagging concern. There are also 
extensive reporting options.

MinuteDock is a handy tool for tracking CPD. 
Set up CPD as a task, then set up a monthly 
CPD goal. You can run a report of CPD tasks 
for a full year. Export a csv file and submit the 
details to your professional association.
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Where it fits in the practice workflow

There’s a desktop and mobile (android and 
iOS) version so you’ve got the flexibility to log 
time, wherever you are – and logging time 
only takes a few seconds. For businesses that 
bill hourly, logged time accumulates to create 
detailed client invoices. Some clients appreciate 
a comprehensive summary of work they are 
paying for. For businesses that bill on a retainer 
basis, it’s important to track time to complete 
client work.

Along with normal activities, you can track 
lost time, late lunches and outside hour client 
calls. These capabilities mean you can address 
ineffective time and measure and analyse 
business time. This tracking means you’re 
better placed to manage schedules and make 
informed decisions with accurate data.

PRACTICE IGNITION: PRACTICE 
MANAGEMENT SOFTWARE FOR 
ACCOUNTING FIRMS

Practice Ignition formalises sales leads through 
to onboarding and ongoing client engagement. 
The practice generates a proposal from a 
library of service offerings and pricing. There’s 
the option to include an authorisation for fee 
collection. Clients can comment and discuss the 
online proposal, and once satisfied, the client 
electronically signs the proposal. This converts 
it to a legally binding engagement contract, 
which is stored for your records. Client invoices 
are generated from the agreed terms.

You can track proposals and can tell if clients 
have viewed outstanding proposals.

Features and benefits

There are a variety of pricing structures 
available. You can move clients to fixed fees 
or recurring billing, if that suits your practice 
model. You can charge clients upfront, or 50% 
on acceptance and 50% on completion. This 

combined with automatic fee collection gives 
you clarity and predictability over cash flow.

Where it fits in the practice workflow

Practice Ignition sits at the start of the 
relationship with your client. It integrates with 
your accounting solutions to automate recurring 
client invoicing.

Implementing Practice Ignition pushes you to 
formalise the client onboarding process and 
can help sort out your engagement letters.

SIMPLEFUND 360: ONLINE SMSF 
MANAGEMENT

SimpleFund 360 is an online self managed 
super fund (SMSF) management solution. Like 
online accounting solutions, it integrates with 
information sources, such as banks, brokers 
and wrap platforms. There are investment 
reports and graphs to view online or export 
to pdf. Various stock exchanges and foreign 
currency rates are available within the solution. 

Features and benefits

SimpleFund 360 features Smart Matches and 
Smart Posts. Leveraging data feeds, transaction 
matching and rule creation, Smart Match 
suggests data matches. Smart Post predicts 
the ledger account of exceptions in the 
suspense accounts. Where possible all details 
feed in and are automatically reconciled. 
There’s a dashboard summary of the year’s 
ASX corporate actions. Relevant calculations 
and data are accessible for processing where 
necessary.

Where it fits in the practice workflow

SimpleFund 360 supports your SMSF clients. 
It’s a solution for managing and monitoring 
the SMSF during the year. Using the “trustee 
query” feature, messages can be sent to clients 
to retrieve transactional information. If you 
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give clients restricted access, they can upload 
relevant documents into the file storage area, 
and view dashboards and reports. Information 
is complete and accessible online. Prepared 
SMSF financial and investment reports are 
submitted for the client’s digital signature. 
When it comes to an audit, SimpleFund 360 
integrates with audit applications and Xero HQ 
to streamline the audit and SMSF process.

CAS 360: ASIC CORPORATE 
COMPLIANCE SOFTWARE SOLUTION
CAS 360 is ASIC corporate compliance 
software designed to help add, organise and 
manage trust data, including discretionary 
trusts and associated information, in a single 
location. It helps practitioners to manage 
annual reviews, company registrations, 
company debt alerts, trust beneficiaries and to 
prepare distribution documents.

Features and benefits

CAS 360 helps practitioners help clients meet 
their corporate compliance obligations. You 
can send and track client SMS reminders 
from within the solution (without the fat thumb 
typo errors!). It helps you track messages 
and manage document deadlines and 
company debt obligations, and also includes 
customisable Microsoft Word document 
templates.

Where it fits in the practice workflow

The annual company statement downloads 
from ASIC and associated details are compared 
to your CAS 360 database. From within CAS 
360, the annual statement pack, including 
a covering letter, relevant documents and an 
invoice, are prepared and emailed to the client, 
who can then digitally sign and return it.

CAS 360 integrates with several solutions 
including Xero HQ.

SUMMARY
Adopting and implementing online technology 
and modern working methods improves a 
practice’s efficiencies. Rather than wasting time 
on manual data entry, or manually monitoring 
alerts, or dealing with paper piles, you’re able 
to offer a better service to clients.

Taking your clients along on the journey with 
you by getting them to organise documents to 
be submitted digitally, saves administration time 
at your end and opens them up to the benefits. 
Move workflows online and enjoy having more 
flexibility and mobility around when and where 
you do your client work. n

Heather Smith is a 
chartered accountant 
and business 
automation expert who 
helps practitioners find 
accounting technology 
that works for them. 



30 The Taxpayer: February 2019

Hedging his bets
Paul Coonan’s father was a careers counsellor 
and had some advice for his son finishing school: 
do a trade first and pursue further studies later. 
That’s just what Paul did. Steve Burnham finds 
out why this approach worked for this plumber 
turned tax agent and SMSF adviser, and why Paul 
challenges the idea that cash is rife among tradies.

Heeding his father’s advice, Paul chose 
plumbing for a trade and accounting for the 
books. He knuckled down and qualified for 
both and then tested the employment prospects 
for each by putting two ads in the same paper. 

At first, plumbing took off. But soon enough, 
accounting work peppered his calendar. He 
juggled both for a couple of years before 
gaining enough accounting clients to put the 
plumbing tools down and establish Green 
Thumb Accounting.

The boutique firm at Avalon Beach north of 
Sydney services less than 100 clients — about 
80% are small business clients and 20% 
individuals. There are also about 20 SMSF 
audits in the mix.

A big part of Paul’s focus is keeping compliance 
simple for his clients. Yet he says that this can 
prove difficult when clients are forced to use 
certain software “solutions”. He points to single 
touch payroll. “In a way, STP will make life 
more complicated for a lot of clients, especially 
for smaller operations and one-man-bands,” 
he says. “So while the software packages are 
arguably easy to use, I’ve had clients come in 
with files full of mistakes because most of them 
are tradies and not bookkeepers,” he says. 

“They might be able to fix your dunny, but they 
really create a huge mess when they get their 
hands on the computer and accounting data.”

Paul also notes that the assumption that the 
cash economy is rife among trade professionals 
is something of a furphy. “The fact is, most 
people will need a loan at some stage, whether 
for a house, a car, or for their business. So 
it’s in their best interests to be able to show 
evidence of a decent income. Also, customers 
don’t have cash lying around at home these 
days and it’s so easy to pay on your phone. It 
is just a hassle trying to obtain the cash to pay 
a tradie.”

Now that Paul is no longer working on the 
tools, the ex-Australian champion in mixed 
martial arts looks for physical outlets to combat 
being a “desk jockey” accountant. Kokikai 
Aikido, in which Paul has a black belt and also 
teaches, helps get him moving. “At the end 
of the day after sitting down at a desk for so 
long it always feels good to get on the mats 
and do some martial arts training,” he says. 
“It’s healthy to get the body moving and also 
throw some people around to get over the 
daily frustrations of dealing with the ATO and 
everyone’s financial problems,” he jokes. n
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Top 5 in tax for December 2018 
& January 2019
The top 5 things you need to know.

5  AAT CASE: INDEPENDENT  
 CONTRACTOR OR EMPLOYEE?

In Qian and Commissioner of Taxation [2019] 
AATA 14, a courier driver was considered to 
be carrying on an enterprise for GST purposes. 
The Commissioner rejected the taxpayer’s 
argument that he was an independent 
contractor and concluded he was an employee. 
However, the AAT concluded that on the facts 
the taxpayer was an independent contractor

4  LOWER COMPANY TAX RATE 
 NOW LAW

The Treasury Laws Amendment (Lower Taxes 
for Small and Medium Businesses) Act 2018 is 
now law. It includes the lower company tax rate 
of 27.5% for companies with an aggregated 
turnover under $50 million ($25 million for 
17-18 year) and that have less than 80% of
their income from “base rate passive income”.
Companies eligible for this lower rate will
continue to be eligible for the lower rate which
will be: 26% from 1 July 2020 and 25%
from 1 July 2021. The 30% rate continues for
companies not eligible to use the lower rate.

3  SMALL BUSINESS INCOME TAX OFFSET 
 INCREASE

Also as part of the Treasury Laws Amendment 
(Lower Taxes for Small and Medium Businesses) 
Act 2018, the Small Business Income Tax Offset 
will increase to 13% from 1 July 2020 and 
16% from 1 July 2021. This offset is capped at 
$1,000.

2  BLACK ECONOMY 
 TARGETED

The Treasury Laws Amendment (Black Economy 
Taskforce Measures No 2) Bill 2018 is now 
an Act. It denies an income tax deduction for 
certain payments, including salary and wages 
and supplies for services (excluding supplies 
of goods and supplies of real property) where 
the payer does not quote an ABN. There are 
exceptions to this rule, so take a closer look 
at https://www.legislation.gov.au/Details/
C2018A00141

1 TPB DEBT AND LODGEMENT 
 PROJECT

In December 2018, the Tax Practitioners Board 
(TPB) launched a new compliance project 
to target non-compliant behaviour by tax 
practitioners, including management of their 
outstanding personal tax obligations. The TPB is 
providing a limited opportunity for practitioners 
to remedy their own tax affairs until February 
2019 when it will take firmer action against 
practitioners.



CPD pro- your flexible & affordable 
one-stop CPD solution

For more information call member services on 03 8851 4555 
or visit www.taxandsuperaustralia.com.au/cpdpro#

CPD pro is your no-fuss pathway to fulfilling the 
continuous professional development (CPD) 
requirement of the Tax Practitioners Board 
(TPB). This member-only package takes away 
the burden of having to search for CPD events.

CPD pro bundles both structured and 
unstructured learning through a single 
subscription, with more than 35 hours of CPD 
available, from $199.
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