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TSA’s tax counsel John Jeffreys 
appeared weekly on ABC Radio 
Adelaide Afternoons with Sonya 

Feldhoff during April and May to speak 
about JobKeeper rules and eligibility 
and answer questions from callers.

Most read articles for  
May and June 2020 ...

‘A hell of a ride’: The COVID-19 toll 
on the accounting profession

Accountants Daily, 11 May 2020 

Along with representatives from 
other professional bodies, TSA’s tax 
counsel John Jeffreys acknowledged 
the stress the profession was under 

helping clients through COVID-19 and 
the stimulus measures. 

Top 3  newsroom
 a

rt
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s

For daily news,  
visit TSA’s newsroom

taxandsupernewsroom.com.au

1. JobKeeper turnover test clarification
“The ATO has issued LCR 2020/1 to 

help determine the decline in turnover 
that is a required criteria for JobKeeper 

payment eligibility.” 

“I know it’s pretty tough for you 
at the moment. You’re getting 

asked all sorts of questions, you’re 
getting a lot of pressure from your 

clients. I encourage you in what 
you are doing, the service that you 

are providing to the Australian 
community is absolutely essential 

at this time and the stimulus 
package simply wouldn’t work 
without accountants and tax 

agents. So hang in there, do what 
you can do, but don’t work 24 

hours a day — take a bit of time off 
and have a break.”

2. Residential construction stimulus 
package details revealed

“For contracts signed between  
4 June and 31 December, $25,000 will 

be available toward building a new 
home or a substantial renovation. 
New homes valued up to $750,000 

will qualify as will renovations worth 
between $150,000 and $750,000 that 

result in the property being worth 
under $1.5 million.“

2. Businesses list reasons for not 
taking up JobKeeper, even if eligible
“The most common reason was that 
businesses were worried that if they 
got their eligibility wrong, they would 
have to pay back money to the ATO 
(53%), followed by businesses not 
being confident enough that they 

could satisfy the turnover test (48%).”

Sonya Feldhoff:
"On our text line, Magdalene says, 

'How do partnerships report? Is that 
any different?'”

John Jeffreys:
“No, there shouldn’t be any difference 

for partnerships…Now, they may 
be referring to what are known as 

eligible business participants, which 
is the partners in the partnership 

themselves, and these people can get 
JobKeeper but only one person of the 
partners can. But there is a method 
in this reporting which also enables 
you to report for eligible business 

participants as well as the employees 
of the business.”

“

”

“

”

                TSA On talkback

                TSA  In the new
s

4   |  Outlook   |   July/August 2020   taxandsuperaustralia.com.au

http://taxandsupernewsroom.com.au


President and Chair's message 
As we head into the second half of 

2020 — a year that has tested us in 
ways we could have never predicted 
— I hope that you are looking after 
yourselves as best you can. 

It’s been encouraging to see how 
effectively you have got your practices 
and clients through COVID-19 thus far, 
particularly in terms of navigating the 
Federal Government’s stimulus package. 
We know that you are still helping 
clients with aspects of these measures. 
Certainly, at an industry level, we are 
continuing to monitor and raise any 
ongoing issues with our contacts within 
government and the ATO.

This mid-point of the year and “tax 
time” is always busy for our profession, 
and this pressure has been intensified 
this year. That’s why Tax & Super 

From the CEO 
Thank you to everyone who has 

already renewed their membership 
with us. This year, amid ongoing 
uncertainty, has proved how important 
it is to be part of a professional 
association that provides you with 
information and support you need to 
carry out your vital work.

We’re excited to be expanding our 
CPE program this year to give you more 
opportunities to boost your expertise. 
We’ll also be introducing you to a wider 
group of tax experts throughout the 
year, and they will present webinars and 
seminars together with our tax team.

Have you attended one of our 
webinars recently? They’ve been 
extremely popular this year, especially 
for when members needed crucial 
information about the government’s 
stimulus measures. As well as COVID-
19-related developments, webinars for 
our 2020-21 professional education 
program will drill down into the latest 
“hot topic” and ongoing issues that you 
and your clients need to know about. 

Australia (TSA) was a strong voice amid 
the call from professional bodies for 
the ATO to extend the lodgment date 
for all 2019-20 tax returns.  The ATO 
did respond, perhaps not as fully as we 
had hoped, but we welcomed the relief 
offered (see page 6). We will continue to 
advocate on your behalf about matters 
that impact your work and your clients.

Looking ahead, large-scale tax reform 
may well be on the agenda as indicated 
by the Federal Government when 
announcing its JobMaker plan — a five-
year strategy to get the economy back on 
track.  More details will be revealed in the 
October Budget, but we’ll be watching 
closely and will be part of the broader 
discussion. Of course, we’ll be seeking 
your views and insights along the way.  
Stephen Ware 

You might know that we have 
successfully moved our in-person 
discussion groups online for now. 
While we do miss seeing our 
members in person, the participants 
have still been able to really engage 
and get a lot out of the session. 
We’ve also had a good start to our 
online-only discussion groups, 
which provide more flexibility for 
members by taking away any travel 
constraints. 

As well as providing you with 
essential knowledge, we continue to 
advocate for you. Tax counsel John 
Jeffreys has been meeting regularly 
with key ATO representatives and 
fellow colleagues within the tax and 
super advisory industry to represent 
your interests. We’re committed to 
helping and supporting you.
Pippa McKee 
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TSA NEWS

The best tax 
notes in the 

market

Supplemented with tables,  
charts and diagrams,   

our notes continue to receive 
praise from users.

Don't just take our word 
for it!  Preview now at: 

taxandsuperaustralia.com.au/
taxnotes

We believed this extension was 
needed in light of the extra COVID-
19-related workload many of you 
had taken on, including to help 
clients with the government’s 
stimulus package. 
You may have seen the Tax 
Temperature survey that we sent 
out on this matter. A big thank you 
to the more than 530 members 
who responded — nearly 90% 
supported an extension to at least 
30 June 2020. This strong response 
enabled us to write a convincing 
press release that the media 
reported on. We also shared the 
survey results (de-identified) with 
our ATO regular contacts. 
Shortly after, the ATO contacted 
TSA and other professional bodies. 
It said that while it would not allow 
for a blanket deferral, tax agents 
would be able to lodge returns 
for clients for the year ended 30 
June 2019 up until to 30 June 2020 
without late lodgment penalties. 
It noted that while the general 
interest charge would still apply, it 
would take a reasonable position 
for anyone requesting a remission 
of this charge. Further, tax agents 
would not lose access to their 
lodgment program, and they would 
not be adversely affected in future 
dealings with the ATO.    

Extensions critical as 3 out 
of 4 agents fall behind

Tax & Super Australia (TSA) 
called for a blanket deferral to 
the deadline for all tax returns 
to at least 30 June 2020 after a 
member survey revealed three 
out of four tax agents were 
behind on lodgments due to 
helping clients with COVID-
19-realted stimulus measures  
(Accountants Daily, 19 May 2020).

“We’re only just seeing 
JobKeeper payments arrive 
into bank accounts now. But 
it’s not over. There’s still much 
coronavirus-related work to do, 
and we know there could still be 
more changes and work relating 
to this ever-evolving situation,” 
TSA tax counsel John Jeffreys 
said.

Congratulations to the following 
members, who each won  

$1,000 Coles gift vouchers: 

T.  Anderson       T. Ayache
B. Armfield      A. D'Azevedo

J.  Mackay

Announcing our  
Early Renewal winners!

Advocating for you on tax 
return lodgment deferrals
Throughout April and May 2020, Tax & Super Australia (TSA) 
and other professional bodies called for the ATO to further 
extend the date for 2019-20 lodgments from 5 June to at least 
30 June 2020. 
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EDITORIAL

Do you remember when GST was 
introduced? I’m sure those of you who 
were in the tax advisory industry at 
the time have got a few anecdotes or 
stories about it. It was a significant 
challenge and change, but our industry 
responded accordingly. 

Deborah Jenkins, who features on 
our cover, certainly has some vivid 
memories. As a young tax professional, 
she took the leap “across the ditch” 
from New Zealand (after working on 
its GST) to be at the coalface of the 
Australian implementation. Fast-
forward 20 years, and she’s now the 
ATO’s deputy commissioner for small 
business and in charge of the GST 
product. She generously shared with 
me stories about the “heady days” of 
getting the GST off the ground, and 
what she’s learned from her time in tax.

Working our way through the 
COVID-19 stimulus measures has also 

been a huge learning curve. Hopefully 
the bulk of this work has settled 
down, but we’re still seeing new issues 
arising. 

For those of you with clients who 
receive the cash flow boost and 
JobKeeper payments within a trust 
or company, Josh McMullen covers 
some key points to know. Meanwhile, 
Mark Morris discusses how COVID-19 
has impacted tax work relating to 
deceased estates, and Kirk Wilson 
outlines important rules about 
deductions for interest, including on 
loans, and carrying forward tax losses 
when a business ceases to operate.

On the super front, the COVID-19 
stimulus measures offer both relief 
but also some risks to members’ 
retirement balances. Gabi Rusu 
breaks it down, including early access 
to super, changes to drawdown rates 
and risks to insurance. 

Meanwhile SMSF lawyer Bryce Figot 
covers how accountants can help 
SMSFs through the ATO’s guidance 
for SMSFs with investments in related 
unit trusts that want to provide rent 
relief to tenants.

Finally, we’ve had a great start 
to the first of our online tax 
discussion groups. They’re a fantastic 
opportunity to connect with other 
members (wherever you are located) 
and brush up on latest knowledge. 
Please get in touch with our 
Membership team if you’re keen to 
join one — (03) 8851 4555.  

Looking back, and moving 
ahead
The 20-year GST anniversary and COVID-19 reminds 
us how responsive and adaptive our industry is.

By John Jeffreys, editor and TSA senior tax counsel 

CPD events

SUPER QUARTERLY UPDATE

17 Sep: 11am–12pm | CPD: 1 hour  
Members $99; Non-members $119

MONTHLY TAX UPDATE

Available 6 August | CPD: 1 hour  
Members $100; Non-members $120

SEMINARS: AUGUST

WEBINARS: AUGUST

WEBINARS: SEPTEMBER

For more events, booking 
and information 

taxandsuperaustralia.com.au/events  
or call 03 8851 4555

i

MONTHLY TAX UPDATE

Available 3 September | CPD: 1 hour  
Members $100; Non-members $120

PERTH TAX UPDATE

10 August: 2–6pm | CPD: 4 hours  
Members $321; Non-members $385
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Good times
The ATO’s Deborah Jenkins reflects on  
20 years of GST
On 1 July 2000, Australia experienced one of its most significant tax reform 
events with the introduction of the GST. The ATO’s Deborah Jenkins was 
working at the coalface to get the new tax off the ground. She is now Deputy 
Commissioner for Small Business and is in charge of the GST product.  

To mark this 20-year milestone, Deborah shares her reflections on GST with Tax & 
Super Australia’s tax counsel John Jeffreys. She recalls the “heady but fun” days of 
implementation, and why going back to the basics is still what makes GST work best. 
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TAX

JJ: Deborah, you’ve had a long and 
distinguished career in tax. Can you tell 
us how it started?

DJ: Look, I must say that when I was 
a little girl, I probably didn’t say, “When 
I grow up, I want to do GST”. But I 
actually love it! I started out with New 
Zealand’s Inland Revenue Department 
doing transfer pricing, of all things. My 
background is finance and economics. 
So then very quickly I moved to doing 
income tax, fringe benefits tax, and 
then a little bit of GST there. 

In New Zealand there aren’t that 
many GST specialists, and I started 
doing Australian GST while I was there. 
And it doesn’t make much sense to 
be doing Australian GST while in New 
Zealand. So, I came “across the ditch”. 
I was on my way to the UK for the 
typical "overseas experience" but was 
convinced to stay in Australia for a little 
while. And here I am, 20 years later.

JJ: Well, we’re glad you stayed! When 
you first came to Australia to assist 
KPMG clients with GST, what were your 
expectations? Were they met?

DJ: When I arrived, it was in the 
heady days of GST implementation. 
It was pretty crazy times! We were 
jumping on planes across the country. 
And, I just remember that, for me as a 
really quite junior staff member then, 
we would just sort of be thrown out to 
work and everyone pitched in to help. 

Everything seemed so big. I’d come 
from little old New Zealand and 
everything was supersized here. It was 
so fast moving in those days. Things 
changed all the time, but it was a fun 
time.

I remember presenting to the 
Australian Football League (AFL) board 
about GST. I went back to the office and 
my colleagues said, “Oh my goodness! 
Who did you see?” Of course, I couldn’t 
remember anyone’s name because AFL 
meant nothing to a Kiwi!

JJ: You’ve mentioned your experience 
with the AFL board. Do you have any 
other interesting anecdotes or special 
memories in relation to the introduction 
of GST?

DJ: There are so many! There’s one 
I vividly remember about the night of 
GST implementation. For those people 
who can’t remember that time, we’d 
just come through Y2K and we’d all 
sort of survived, and then went into 
GST implementation. 

That night, our team that had worked 
really, really hard to get to June had 
a dinner to celebrate at a Melbourne 
hotel. The biggest thing I remember 
of that night — and this is actually an 
anticlimax — is I could not get a taxi 
home! All the taxis had been taken 
off the roads to change their meters 
so they could cope with GST. I vividly 
remember walking up St Kilda Road 
from the city in an attempt to get home.

But there are many memories of 
the camaraderie and working with the 
industry. There was just that sense 
of all of us pitching in and working 
together. It didn’t matter whether you 
were from the tax office, from the 
profession or from the industry. There 
was a feeling that everyone wanted to 
make it work. So it was a lovely time.

JJ: What was the most challenging aspect 
of that time? And I suppose even if you 
think about the last 20 years in relation 
to GST, what has been most challenging?

DJ: It was such a big change. If I think 
about the technology changes that 
we had at that time…the thought of 
going digital was kind of crazy. People 
would say, “I don’t have a printer at 
home” or “I don’t have any equipment 
at home...” And I think it was a real 
mindset change at that time. GST also 
had a long gestation period, which 
was quite overwhelming. But I reflect 
back, and I’m sure from a professional 
perspective, that the benefits that 
people got from going through that big 
change were massive.

And the stories of people literally 
coming in with their shoe boxes [full 
of receipts]! I also remember a very 
large company that I was working with 
needed to lodge its first BAS return. 
And the numbers they needed to put 
on the boxes were actually too large to 
fit on the BAS return!  

Look, some of the challenges that we 
had then are some of the challenges 
we have today. If you think about 
GST registrations, there’s around 2.8 
million GST registrations. And around 
80% of those are small businesses. 
Added to that, you have a churn of 
about 300,000 businesses each year. 
So you are constantly trying to educate 
people to make sure that they’ve got 
good record keeping. And if there’s 
one thing that I think is always a 
challenge, is that you’ve got to do 
the basics brilliantly. If you have the 
fundamentals in place, then things can 
go much easier.
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TAX

I think GST 
practitioners 
undersell their 
value ... they know 
a lot about the 
business and I 
always encourage 
GST practitioners 
to really sell that. 
That’s a real value 
add."

“
JJ: Looking over that 20 years, and 
maybe even at that short period of 
introduction, what do you think worked 
really well with the GST?

DJ: I think GST is a very successful 
tax. It’s been a very stable tax, and 
it really did make people have good 
record keeping. I do think it really helps 
small businesses in particular. The 
other thing that GST works very well 
for is that it helps GST practitioners 
to have a really good understanding 
of systems and processes. As GST 
practitioners, we ask lots of very 
difficult questions. We sort of say, 
“Well, why does that happen? And 
what’s the contract and what are you 
selling?” And I think that’s some of 
the real beauty of the GST system 
in Australia. What also works well, 
is the work that everyone does with 
the tax practitioners. GST wouldn’t 
be as successful as it is today without 
the support of both industry, GST 
practitioners, and obviously the ATO 
working together.

JJ: Absolutely. GST really makes you 
think about what happens in a business 
and analyse it. What’s the most 
important thing you learned as a GST 
practitioner?

DJ: I think it goes back to the point 
that we were just talking about. Being 
curious as a GST practitioner, wanting 
to understand the business, how it 
works, how it all fits together. I think 
sometimes if you’re just looking at a 
return at the end of the year, it can be 
very easy to slip into just looking at the 
numbers. 

But GST practitioners have the 
opportunity to be in regular contact 
with their clients to really understand 
the business. They’ve got a great 
opportunity to look at cash flow and 
understand cash flow. So I think GST 
practitioners undersell their value. 
I think they know a lot about the 

business and I always encourage GST 
practitioners to really sell that. That’s a 
real value add. 

JJ: That’s very good advice for our 
members. Deborah, you are now 
the Deputy Commissioner in charge 
of the GST product and the Deputy 
Commissioner for Small Business. 
What’s front of your mind for businesses 
to be aware of to make sure they get 
their GST obligations right?

DJ: If I’d answered that question 
even five years ago, I would have 
said that the technical aspect is 
really important — it’s obviously a 
foundation, a cornerstone.  But so 
much of it is actually about having 
good systems and processes in place. 
As I’m sure many of your members 
know that with GST, if you make a 
coding error or if you have classified 
something incorrectly, that error 
repeats and repeats and repeats until 
you find it. 

So, the area of focus is on education, 
prevention and support — making sure 
that people know what they need to 
know. But a really important lesson for 
me was always about going back to the 
basics. When are they issuing invoices? 
Are the dates on them correct? Were 
they posting them? Were they clearing 
out some of those accounts?  It’s really 
important that we focus on doing 
the basics well and making sure that 
you have a good solid system in place 
within your organisation. 

And of course, if I think about how 
cloud accounting and software has 
evolved too. Some of the information 
that people can get out of their 
systems now makes a really big 
difference. Technical is obviously 
very important. And I do love a bit of 
technical! I’m laughing now, because 
I actually right now have an old copy 
of the GST legislation underneath my 
iPad. It’s one from 1999!
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TAX

JJ: Don’t we all love a bit of technical! 
Now, we understand that last year 
the ATO changed its internal structure 
for how it manages the GST program. 
Why did it do that? And are you seeing 
benefits from this new approach?

DJ: For many people who’ve 
interacted with the ATO over the years, 
we’ve had a sort of a separate GST 
area since implementation. That made 
a lot of sense when you need to have 
a real focus on GST. But what we also 
know is that within large corporates, 
many have a GST specialist, possibly 
a GST lawyer who’s looking after the 
GST, and many of them also have a 
GST manager within that organisation. 

But when I came to small business 
I discovered that actually the person 
doing the GST is the same person 
doing payroll, HR, finance, marketing… 
And so we need to take quite a 
different approach to the markets. 
Now I have ultimate responsibility for 
the GST product, but I’m supported 
across the ATO with people who look 
after GST within our market segments.

For example, we have a market 
segment that looks after the public 
groups and international, and they 
obviously have a lot of the technical 
issues, cross border issues and 
financial services issues. And you’ve 
sort of got the middle market or 
private wealth, and they have a lot of 
family issues around trusts and other 
bits and pieces and property sits there 
as well. 

And then at my end of town — we 
deal with everything! We just find it 
really helps because for my market 
they don’t want someone to come in 
and talk to them separately about GST, 
because tax to them actually often 
includes state taxes and payroll taxes. 
They don’t distinguish GST separately. 
We’re finding it’s going really well, but 
I still have an area that looks after 
technical that sits under me to provide 
that holistic approach to technical.

JJ: What do you enjoy about your current 
role? It’s a pretty big brief that you have.

DJ: Am I allowed to say everything? Is 
that okay? [Laughs]

I’m honestly very, very lucky in my 
job. I get to meet some amazing people 
across Australia every day, and small 
businesses are so diverse as well. I 
love that market. It’s sort of a bit of 
a coming home to go back to looking 
after GST and to see many friendly 
faces who have been in the GST space 
for 20-plus years. I do love the fact that 
I can make a difference to everyday 
Australians with some of the things 
that I can influence. Whether that’s 
making sure that we have easy-to-read 
content, making sure that we have 
some information that’s available, or 
always working to see how we can 
improve the tax and super system. So 
I’m a pretty lucky person.  
I do love my job.

JJ: That’s tremendous. Deborah, have 
you got any other comments that you’d 
like to make about GST, the Australian 
tax industry or the role of the ATO?

DJ: I think we should be proud as 
Australians about how well our tax 
system operates. We can always say, 
“Well, we could do this better” or “We 
could do that better,” but I think the tax 
office together with the tax profession 
do a wonderful job as custodians 
of the system. The vast majority of 
people want to do the right thing, and 
it’s my job to make sure that they do 
the right thing and that they’ve got the 
information and the tools to do it. 

When I reflect on our ability as a 
nation to be able to support people 
in need, including in these COVID-19 
times right now, it comes about 
because we have a really good solid 
tax and super system. And because 
people have trust and confidence in 
both the ATO and in the tax profession. 
So I think we are pretty lucky, but we 
couldn’t do it without the help of tax 
professionals.  

When I reflect on 
our ability as a 
nation to be able 
to support people 
in need, including 
in these COVID-19 
times right now, 
it comes about 
because we have a 
really good solid tax 
and super system." 

“

2.8 million 
GST registered 
businesses

GST 
in numbers

80% 
are small 

businesses

300,000
 GST registration 
requests yearly

10 million 
no. of BAS processed last year

84%  of BAS were lodged 
electronically
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TAX

Company and 
trust issues 
with stimulus 
payments 
With clients now 
receiving cash flow 
boost and JobKeeper 
payments, there are 
some unique issues 
at play where these 
amounts are received 
within a trust or 
company. 

By Josh McMullen  

The cash flow boost and JobKeeper 
payment have been flowing to eligible 
businesses for some time now. We 
know that these stimulus payments 
have differing tax treatments. These 
are as follows:

• Cash flow boost is paid as a credit to 
the integrated client account and is 
income tax free and free from GST 
(because it does not represent a 
taxable supply).

• JobKeeper payment is paid directly 
into a recipient’s nominated bank 
account on lodgment of a monthly 
claim form. JobKeeper is assessable 
income, not subject to GST, and not 
included in activity statements. 
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TRUST DISTRIBUTIONS 

The differing income tax treatment 
gives rise to particular issues where 
the recipient of these amounts is a 
trust. To recap, the net income of a 
trust (effectively, its taxable income, 
including the JobKeeper payment, 
but not the cash flow boost) less 
deductions is taxed in the hands of the 
beneficiaries (or the trustee on their 
behalf). This is based on their share 
of the trust law income to which they 
are presently entitled, regardless of 
when or whether the net income is 
actually paid to them. For example, if 
a beneficiary has a 60% share of the 
trust law income, they are assessed 
on 60% of the trust’s net income (the 
proportionate approach). 

Trusts can be paid JobKeeper. 
For eligible business participants, 
JobKeeper amounts do not need to 
be paid out as salary. That is, the 
amounts could be retained within 
the trust and simply form part of the 
trust law income to be distributed at 
financial year end. 

The net income of the trust in 
respect of the cashflow boost could 
be tens of thousands of dollars per 
eligible activity statement. While 
this income is tax free, when it is 
distributed, it will influence the extent 
to which a beneficiary is liable to tax 
on the trust’s net assessable income.  

The take out is that, when 
distributing trust law income at year-
end, trustees need to be mindful that 
these distributions (which will include 
JobKeeper and cash flow boost) will 
determine which beneficiaries of the 
trust are liable for tax on the other net 
income of the trust. 

FRANKING CREDITS

Cash flow boost amounts are 
non-assessable non-exempt (NANE) 
income, and consequently no tax will 
be paid on these amounts. It follows 
that no franking credits will arise when 
these amounts are received. Whether 
the boost amounts will need to be 
paid out as an unfranked dividend by 

the recipient company will depend on 
the balance in the franking account of 
the company involved and the amount 
of its accumulated profits.

COMPANY BENEFICIARIES 

A key plank of the JobKeeper 
payment is that the $1,500 per 
fortnight amount must be paid to 
employees (which is then reimbursed 
to the employer at month-end). The 
employer cannot retain any of that 
amount itself. However, where the 
recipient of an amount is an eligible 
business participant, there is no 
requirement for the amount to be 
paid to that individual. Instead, it can 
be retained in the company or trust 
as the case may be. Where a trust 
does retain the amount, it will then 
form part of the trust law income 
to be distributed by the trust to any 
beneficiary at year-end (see earlier).

Where a trust receives JobKeeper 
payments and distributes these 
amounts to a company beneficiary, 
this can have consequences as to 
whether that beneficiary then qualifies 
as a base rate entity for the purposes 
of qualifying for the lower company 
tax rate. To recap, to qualify as a base 
rate entity, a company must not only 
have an aggregated turnover of less 
than $50 million, but no more than 
80% of its assessable income can be 
base rate passive income. This income 
consists of the following:

a corporate distributions and franking 
credits on these distributions

b royalties and rent

c interest income (though some 
exceptions apply)

d gains on qualifying shares

e net capital gains, and

f an amount included in the 
assessable income of a partner 
in a partnership or beneficiary 
of a trust, to the extent that it is 
traceable (directly or indirectly) to 
an amount that is base rate entity 
income under categories (a) to (e). 

Trust distributions received by 
corporate beneficiaries need to be 
dissected into their base rate entity 
component, and their non-base rate 
entity component. In the case of cash 
flow boost, it would not count as 
assessable income in any case and 
therefore would be disregarded for 
the purposes of the 80% test. On the 
other hand, JobKeeper is assessable 
income, but not passive income for the 
purposes of the 80% test. 

Therefore, the JobKeeper component 
of trust distributions to a company will 
improve the chances of the company 
meeting the 80% test (because it will be 
assessable income, and not base rate 
entity passive income). It will therefore 
help qualify the company as a base rate 
entity for the purposes of accessing 
the lower 27.5% corporate tax rate 
(decreasing to 26% from 2020-21). 

PROFIT AND LOSS STATEMENTS

The cash flow boost and JobKeeper 
stimulus amounts should be shown 
as separate line items in the profit 
and loss statement to enable business 
owners to view the performance 
of their business, separate from 
and independent from government 
assistance, and also so the non-
taxable cash flow boost can be 
isolated at year end. 

In terms of accounting for the 
receipt of these stimulus amounts, 
in very simple terms an accountant 
or bookkeeper would establish a 
general ledger account to post the 
JobKeeper and cash flow stimulus 
benefits to. These accounts may 
simply be called “JobKeeper payment” 
or “cash flow boost” and it is an “other 
income” account in the profit and loss 
statement. It is best to record it in 
the “other income” section to avoid 
it interfering with the presentation 
of gross profit in the profit and loss 
statement.  
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Deductions and losses  
when a business closes 

When a business ceases to operate, including those that close due to the 
impacts of COVID-19, there are important rules to know about deductions for 

interest, including on loans and carrying forward tax losses.

By Kirk Wilson, TSA tax team
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A common tax issue that arises when 
a business ceases to operate concerns 
the deductibility of interest payable 
on any outstanding business loans, 
including those which may have been 
re-negotiated under an arrangement 
with the lender.

Likewise, taxpayers who have been 
forced to sell an income producing 
asset (eg a rental property), and who 
have been left with an outstanding 
loan in relation to it, will face the same 
issue. 

To top it off, the taxpayer will have to 
correctly apply the rules for claiming 
a deduction for any carried forward 
tax losses that may arise in these 
circumstances (or that may arise 
where there is a decline in the revenue 
of an ongoing business, generally). 

DEDUCTIBILITY OF INTEREST –  
TR 2004/4

Fortunately, the issue of the 
deductibility of interest on a business 
loan once the business ceases was 
decided by the courts many years ago 
in a manner favourable to the taxpayer 
(see Placer Pacific Management Pty 
Limited v FCT [1995] FCA 475, Brown 
v FCT [1999] 99 ACT 4600 and FCT v 
Jones [2002] FCA 204). However, this 
relief is subject to some important 
qualifications. 

The Commissioner’s views regarding 
the deductibility of interest where 
the business or other income earning 
activities have ceased, but the relevant 
borrowings remain on foot, are set 
out in taxation ruling TR 2004/4 (which 
reflects the decisions and reasoning of 
the earlier precedential case law). 

The ruling states that the “outgoing 
will still have been incurred in gaining 
or producing the assessable income 
if the occasion of the outgoing is to 
be found in whatever was productive 
of assessable income of an earlier 
period…” and that this, in turn, “…
requires a judgment about the nexus 
between the outgoing and the income 
earning activities”.

However, it emphasises that this 
nexus will be broken if the taxpayer:

• keeps the loan on foot for reasons 
not associated with the former 
income earning activities or

• makes a conscious decision to 
extend the loan in such a way that 
there is an ongoing commercial 
advantage to be derived from the 
extension which is unrelated to the 
attempts to earn assessable income 
in connection with which the debt 
was originally incurred.

In relation to keeping the loans 
on foot for reasons not associated 
with the former income earning 
activities, in the current economic 
environment it would seem harsh for 
the Commissioner to find that this 
occurs if money becomes available to 
the taxpayer to pay off the debt, but 
such money is instead used for other 
livelihood reasons, such as paying 
for basic necessities like food and 
housing. 

On the other hand, the ruling 
provides that an outgoing of interest 
will not fail to be deductible merely 
because:

• the loan is not for a fixed term 

• the taxpayer has a legal entitlement 
to repay the principal before 
maturity, with or without penalty, or

• the original loan is refinanced, 
whether once or more than once.

These matters are important 
because it means that it will be 
irrelevant to the deductibility of 
interest if the taxpayer could have paid 
off the loan while the business was a 
going concern (hence the loan does 
not have to be for a fixed term for the 
interest to remain deductible).

Likewise, the refinancing of the 
original loan will not affect the 
deductibility of interest – and, no 
doubt, this has been and will continue 
to be a commonplace occurrence 
in the current environment (as 

repayment of loans may be deferred 
and/or capitalised into interest only 
loans). 

And this, presumably, is the case 
regardless of whether the loans have 
been refinanced before or after the 
cessation of the business or other 
income earning activity.

Finally, the ruling generously 
provides that a penalty imposed 
(for, say, early repayment of a fixed 
loan) will also be deductible as if 
it were interest that could not be 
avoided whether or not it can truly be 
characterised as interest.

DEDUCTION FOR CARRIED 
FORWARD LOSSES

In the current environment, the 
issue of the deductibility of interest 
after a business ceases may also 
contribute to the existence of carry-
forward tax losses. And suffice to say, 
the rules that apply to this are not as 
straight forward as they can appear 
to be. 

Furthermore, these rules can be 
particularly intricate for trusts. (See 
page 17.)

So, here is a summary of the basic 
rules that apply to the deductibility 
of tax losses in general (putting aside 
the more complex rules for companies 
and trusts). 

MEANING OF A TAX LOSS

Firstly, a tax loss arises to the extent 
that a taxpayer’s allowable deductions 
for that income year exceeds both 
the assessable income of that year 
and any net exempt income for that 
income year. See s 36-10 of Income Tax 
Assessment Act 1997 (ITAA 1997).  

Other things to note include: 

• the amount of net exempt income 
is worked out under the rule in s 
36-20

• there is a limit on the amount of 
certain deductions that can be 
claimed (see s 26-55) 
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• tax losses of earlier income years 
are ignored in calculating the tax 
loss of a current year and  

• amounts of “non-assessable 
non-exempt income” (as set out 
in 11-55), as opposed to “net 
exempt income”, do not affect the 
calculation of a tax loss in any way 
(ie they are ignored).

DEDUCTING A TAX LOSS

Section 36-15 sets out the rules for 
deducting a tax loss in a later income 
year (except for a corporate tax entity). 
These rules will depend on whether 
the taxpayer has net exempt income in 
that later income year.

If the taxpayer does not have net 
exempt income in the later income 
year, then the tax loss is deductible 
against the amount by which the 
taxpayer’s assessable income for that 
year exceeds their total deductions.

Note that to the extent that there 
is an excess of prior year tax losses 
that cannot be deducted, they do not 
create a tax loss in that later year of 
income. That is, a deduction of a tax 
loss cannot itself give rise to a new tax 
loss but instead will remain a tax loss 
of the prior income year.

If the taxpayer does have net 
exempt income in that later income 
year, the tax loss must be first 
deducted from that net exempt 
income. Any remaining part of the 
tax loss after this is done is then 
deducted from the amount by which 
the taxpayer’s assessable income for 
that year exceeds the taxpayer’s total 
deductions (s 36-15(3)). 

Importantly, if the taxpayer has 
net exempt income for the later 
income year and also the taxpayer’s 
deductions exceed their total 
assessable income, then they must 
first use the net exempt income to 
calculate the tax loss for that later year 
(per s 36-10) and then use the carry-

forward tax loss against any remaining 
net exempt income (s 36-15(4)).

Other matters to note:

• A prior year loss may only be 
deducted to the extent it has not 
already been utilised (Note 2 to s 
36-15). 

• If a taxpayer has two or more tax 
losses, the losses are deducted in 
the order that they were incurred 
(Note 2 to s 36-15) – and to the 
extent they are not used, they 
remain tax losses of the income 
year in which they originally arose.

• There is no time limit on the ability 
to deduct carry-forward tax losses 
(in which case record keeping is 
important – see below).

A further matter, which may be quite 
relevant in the current times, is that 
a taxpayer does not have a choice as 
to whether to deduct a tax loss in the 
following income year. It is obligatory 
if there is available net exempt income 
and/or an excess of assessable income 
over allowable deductions. 

There are other rules that apply 
to the deduction of tax losses in 
general that relate to specific types of 
taxpayers or categories of activities. 
However, a key one to note is that tax 
losses from non-commercial business 
activities must be quarantined and 
can only be offset against income from 
such activities. See Div 35 of the ITAA 
1997. 

RECORD KEEPING 

Finally, in accordance with the ATO’s 
views in TD 2007/2, a taxpayer who 
has made a tax loss in an income 
year should “as a matter of prudence, 
retain records relevant to the 
ascertainment of that loss until at least 
the later of the following times…”: 

a the end of the statutory record 
retention period (eg under s 262A 
(4) of the Income Tax Assessment Act 
1936 (ITAA 1936) or 

b the end of the statutory period of 
review for an assessment for the 
year of income when the tax loss 
is fully deducted (s 170 of the ITAA 
1936 covers the Commissioner’s 
power to amend assessments).  

Tax losses from non-commercial 
business activities must be quarantined 
and can only be offset against income 
from such activities.

TAX
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Trust Losses: 
Working through 
the annual labyrinth 
Utilising available tax losses 
within family entity group 
structures is a key tax planning 
tool. How do the rules relate to 
non-widely held trusts?

By Rob Power, director at RBP Tax Advisory 
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It’s been an interesting first half 
to 2020 to say the least. On top 
of isolation, social distancing and 
lockdowns, practitioners have had 
to contend with the post March 
avalanche of cashflow boost and 
JobKeeper. 

Further, for those of us who work in 
the public practice and tax advisory 
community mid-year is a prime tax 
planning time and one of the key 
tax planning tools is the utilisation 
of available tax losses within family 
entity group structures.

Each type of taxpaying entity — be 
it individual, company or  trust — has 
its own tax loss recoupment rules. 
This article focuses specifically on the 
rules as they relate to non-widely held 
trusts.

Note, all section references in 
this article are to Schedule 2F of the 
Income Tax Assessment Act 1936 (ITAA 
1936) unless otherwise indicated.

SCHEDULE 2F OF THE ITAA 1936

From the outset, it should be noted 
that the trust loss measures only 
apply in determining a trust's ability to 
deduct:

• tax losses (defined in sec 272-140) 
of an earlier or the current income 
year

• debt deductions, ie, deductions for 
bad debts, and debt/equity swap 
deductions, and

• deductions generally (in regard to 
the income injection test).

The trust loss tests that apply in 
order for a trust to recoup its tax 
losses will depend upon whether the 
trust is a fixed versus non-fixed trust 
for the purposes of those measures. 
A trust that is a ‘family trust’ — that 
is, one that has made a family trust 
election (FTE) — need only pass the 
income injection test. 

A non-fixed trust is, in typical tax act 
definition style, a trust other than a 
fixed trust.

A trust is a fixed trust if persons 
(whether natural persons, companies, 

trustees or the partners in 
a partnership) have fixed entitlements 
to all of the trust's income and capital 
(refer section 272-65). This requires a 
vested and indefeasible interest in a 
share of income or capital under the 
trust instrument.  

Most practitioners would consider 
a ‘vanilla’ unit trust to be a fixed trust 
for this purpose. However, there are 
many clauses and powers contained 
within many unit trust deeds that 
operate so as to defeat the ‘vested and 
indefeasible’ requirement. 

I note that the Commissioner 
has discretion to treat an interest 
as a fixed entitlement in certain 
circumstances. To this extent he has 
issued Practical Compliance Guideline 
PCG 2016/16 outlining various safe 
harbour rules that can be applied. 
For the purpose of this article, I will 
assume these safe harbours apply 
such that a reference to the term ‘fixed 
trust’ encompasses a ‘vanilla’ unit 
trust.  

FIXED TRUST TESTS

A fixed trust must pass the following 
tests:

1. 50% stake test

2. Income injection test

50% Stake Test
A fixed trust passes the 50% stake 

test if the same individuals beneficially 
hold between them (directly 
or indirectly) fixed entitlements to 
more than 50% of the trust's income 
and the same individuals beneficially 
hold between them (directly or 
indirectly) fixed entitlements to more 
than 50% of the trust’s capital at the 
relevant times. 

The relevant times are from the 
start of the income year in which the 
income tax loss was incurred until the 
end of the income year during which 
the loss was recouped (ie the test 
period).

The test is applied separately 
to income and capital, so the 
individuals used to satisfy each test 

do not need to be the same. It is only 
holdings by individuals that can satisfy 
the test, but they can be held directly 
or indirectly, so they can be traced 
through an interposed company, 
trust or partnership. Special tracing 
rules exist to overcome the difficulties 
in tracing through certain types of 
entities to individuals. For example, 
where interests are held by certain 
complying superannuation funds. 

Further, interests held by family 
trusts, are treated as if the family 
trust had the fixed entitlement as an 
individual and for its own benefit. 

An alternative stake test 
option applies where 50% or more 
of fixed entitlements to the income 
or capital of a fixed trust are held by 
non-fixed trusts, other than family 
trusts. This alternative test is required 
because it is not possible to trace fixed 
entitlements through to individual 
beneficiaries of a non-fixed trust.

The alternative 50% stake test is 
passed where:

• Interests in the fixed trust are held 
directly by non-fixed trusts. There 
are no changes in the individuals 
directly holding fixed entitlements 
to the income and capital of the 
fixed trust or the percentage of 
their interests.

• Interests in the fixed trust are held, 
directly or indirectly, by a holding 
entity, and there are no changes 
in the individuals directly holding 
fixed entitlements to the income 
and capital of the holding entity.

• At the beginning of the test period, 
individuals have not had more than 
a 50% stake in the income or capital 
of the fixed trust.

• Every non-fixed trust (that is not 
a family trust or other type of 
excepted trust) that holds fixed 
entitlements in the fixed trust, 
directly or indirectly, satisfies the 
relevant tests that apply to non-
fixed trusts as if they stood in place 
of the fixed trust that is seeking to 
deduct a tax loss or other amount.

TAX
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Income injection test
This test applies where a trust has a 

tax loss or other allowable deductions 
and there is a scheme under which:   

• the trust derives assessable income   

• a person not connected with the 
trust (‘the outsider’) provides a 
benefit (directly or indirectly) to 
the trustee or a beneficiary (or 
an associate of the trustee or 
beneficiary)   

• a return benefit is provided to the 
outsider, and   

• it is reasonable to conclude that the 
benefit is provided, or the scheme’s 
assessable income is derived, 
wholly or partly (but not merely 
incidentally) because the loss or 
deduction is allowable.  

Where there is no FTE in place, 
an outsider will be any entity other 
than: i) the trustee of the trust; or ii) 
a person with a fixed entitlement to a 
share of income or capital of the trust.  

If the trust is a family trust, an 
outsider will be an entity other than:

i the trustee of the trust

ii a person with a fixed entitlement to 
a share of income or capital of the 
trust

iii the individual named in the FTE (ie 
the ‘test individual’), or 

iv a member of the test individual’s 
‘family group’.  

The terms ‘test individual’ and 
‘family group’ are discussed below.

NON-FIXED TRUST TESTS

A non-fixed trust must pass the 
following tests:

1. Pattern of distributions test

2. Control test

3. 50% stake test

4. Income injection test

A trust that is a family trust (one that 
has made a family trust election) need 
only pass the income injection test. 

Pattern of distributions test
The test will apply to distributions of 

income or capital where the trust has 
made distributions of that same type 
in each of the following periods:

• in the (current) income year or 
within two months after its end and

• in at least one of the six earlier 
income years.

Both above conditions must be met 
for the test to have application.

To pass the test, it must be shown 
that there are:

• individuals who between them 
receive (directly or indirectly) 
through interposed partnerships, 
companies or trusts, and for their 
own benefit, a greater than 50% 
share of all test year distributions of 
income, and

• individuals who between them 
receive (directly or indirectly) 
through interposed partnerships, 
companies or trusts, and for their 
own benefit a greater than 50% 
share of all test year distributions of 
capital.

If the trust does not distribute to 
an individual the same percentage of 
income or capital for every test year 
distribution, the trust is taken to have 
distributed to the individual for every 
test year, the smallest percentage that 
it distributed to the individual for any 
of the test years.

The test years are determined by 
reference to the ‘trigger year’, being 
the year in which the loss or the 
relevant debt deduction was incurred.  
Section 269-65 sets out the test years 
as:

a the period from the start of the 
income year to two months after its 
end

b if the trust distributed income 
before the trigger year — the test 
year is the income year, before the 
trigger year, that is closest to the 
trigger year

c if paragraph (b) does not apply and 
the trust distributed income in the 
trigger year — the test year is the 
trigger year

d if neither (b) nor (c) applies — the 
test year is the income year closest 
to the trigger year, in which the 
trust distributed income, and

e each intervening income year (if 
any) between the current year 
and the other year identified in 
paragraph (b), (c) or (d).

Control test
A group must not begin to control a 

trust during the test period. The test 
period starts at the beginning of the 
year when the tax loss was incurred 
and ends at the end of the income 
year where the tax loss is allowed as a 
deduction.

‘Control of a trust’ generally occurs 
when a group directly or indirectly 
controls the application of the income 
or capital of the trust, and the trustee 
is accustomed or obligated, to act 
in accordance with the directions of 
the group. A ‘group’ is defined to be 
a person, a person and one or more 
associates, or two or more associates 
of a person.

50% stake test
The 50% stake test applies to ensure 

that a trust with fixed entitlements 
must maintain 50% entitlement for the 
entire test period — that is, from the 
time that the loss is incurred until the 
time that the loss is claimed.

If there are no fixed entitlements on 
issue (eg a discretionary trust) this test 
has no application. 

Income injection test
This test applies as outlined earlier. 

It applies in the same way to non-fixed 
trusts as it does to fixed trusts.
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( 

Non-fixed trust
Loss trust

Tax losses 2010 FY 
 to 2020 FY

Non-fixed trust
Profit trust
Net income 2020 FY

The trustee of Profit trust wishes to distribute its 
2020FY net income to the Loss trust.  

Both trusts are controlled by the same family.
To mitigate the trust loss tests applying, the 

following course of action is suggested:

FAMILY MEMBER

A family member for this scenario's purpose consists of all the 
following (if applicable):
(a)  any parent, grandparent, brother, sister, nephew, niece, 

nephew or nieces’ lineal descendants, child, or child’s lineal 
descendants, of:
(i) the test individual or
(ii) the test individual’s spouse

(b)  the spouse of the test individual or of anyone who is a member 
of the test individual’s family because of paragraph (a).

Read Profit trust’s deed to 
ensure that Loss trust is an 
eligible beneficiary and can 
therefore be distributed to. 

1 Loss trust makes a family trust election (FTE)
nominating, say ‘Dad’, as the test individual and 
2010FY as the start year. 
To make a FTE, Loss trust must pass the family 
control test at the end of the specified income year 
(ie the election start year). A trust passes the family 
control test under section 272-87 at a particular 
time if the trust is essentially controlled by the 
test individual’s family and their legal and financial 
advisers. 
The FTE will start from the beginning of the income 
year specified unless the trust does not pass the 
family control test at all times in the income year 
specified. In that case, it is the earliest time from 
which the trust does pass the family control test for 
the remainder of that income year. 

2

Profit trust makes an 
interposed entity election (IEE) 
in the 2020FY to interpose 
itself with Loss trust. 
Alternatively, it can make a FTE 
for the 2020FY with Dad as the 
test individual.
Profit trust will not currently 
be within Dad’s family group. 
As such, to avoid the income 
injection test applying, Profit 
trust needs to bring itself 
within Dad’s family group by 
making an IEE. Alternatively, 
Profit trust can make a FTE 
with Dad as the test individual.

3

Note, this scenario is for general information and should not be relied upon as specific advice.

Trust loss recoupment scenario
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REDUCING THE IMPACT OF THE 
TRUST LOSS MEASURES

The trust loss tests are complex 
and there is a good argument for 
the trustee of a trust with losses 
to consider making an FTE. Indeed, 
in some cases it will most likely be 
necessary to make such an election, 
specifically where the trustee of 
another trust in the family group of 
entities is planning to distribute to the 
loss trust.

Remember, having a FTE in place 
from the start of the relevant loss year 
only requires the trust to meet the 
income injection test where recouping 
that year’s loss.

Consider the common trust loss 
recoupment scenario outlined on page 
20.

CONSEQUENCES OF MAKING  
A FTE OR IEE

In the scenario on page 20, by 
making the recommended elections, 
any future distributions by both Loss 
trust and Profit trust outside of Dad’s 
family group will be subject to family 
trust distribution tax (FTDT) which is 
levied at the rate of 47%.

The family group, in addition to 
the test individual and their family 
members also contains:

• entities wholly owned by family 
group members

• trusts that have made a FTE or IEE 
with the same test individual

• other entities that have made an IEE

• deductible gift recipients in 
Australia, and

• bodies with all their income exempt 
from income tax (this would include 
charities and religious institutions).

• Although for tax purposes the 
distribution group becomes limited 
to the test individual’s family group, 
practically, for most family groups 
this will not be an impediment 
to making the elections because, 
in practise, it’s uncommon to 
distribute outside the family group.

It should be noted, however, that 
once made it is difficult to vary or 
revoke a FTE/IEE. This could have 
implications where it is desired to 
introduce non-family group members 
as part of the family business/
investment operations.

CONCLUSION

Given the complexity of the trust 
loss measures, practitioners must 
carefully review the background facts 
to satisfy themselves that the trust 
loss tests are met.

If the intention is to recoup 
tax losses by way of distribution, 
practitioners must ensure the loss 
trust is an eligible beneficiary of the 
trust that is proposing to make the 
distribution before they advise their 
client that a distribution be made.

Further, ensuring the appropriate 
elections are in place will greatly 
assist the ability for the losses to be 
recouped.

The scenario outlined is a plain 
‘vanilla’ one. Further complexities 
arise where group entities are making 
various cross elections amongst each.

Finally, in addition to the trust loss 
recoupment rules, there may be other 
reasons why a non-fixed trust may 
need to make an FTE. Specifically, 
this includes to allow beneficiaries to 
claim flow through franking credits 
and to help satisfy the company loss 
recoupment continuity of ownership 
test.  

Rob is the director and owner 
of RBP Tax Advisory Pty Ltd, a 

firm dedicated to providing tax 
advisory services to accounting 

practices and their clients, 
corporate clients, government 

departments and not-for-profit 
organisations.
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Relationship breakdowns and tax:  
What role does the practitioner play?
The public practitioner is often the first person the client 
turns to for advice when their relationship breaks down. 
However, determining net asset pools and contingent tax 
liabilities is rarely an easy process, and there are some 
ethical factors to consider. 

By Tracey Dunn, associate director – tax services, at RSM

22   |  Outlook   |   July/August 2020   taxandsuperaustralia.com.au



TAX

Statistics indicate that one in three 
first marriages in Australia end in 
divorce, while the divorce rate for 
second marriages is even higher at 
about 60%. Then there’s also long-
term defacto relationships that break 
down. With around one in three 
Australians owning publicly listed 
shares1 and thousands either having 
an interest in a small- or medium- 
sized business or receiving trust 
distributions, tax and family law have 
become inextricably intertwined.

As trusted advisers, the public 
practitioner (the adviser) will generally 
be the first person the client turns 
to for advice when their relationship 
breaks down. Often the client will 
seek counsel with the practitioner 
well before the client’s relationship 
ends. This can place the adviser in a 
precarious position, particularly where 
one or both of the individuals seek 
advice on determining the net asset 
pool and inherent tax liabilities. This 
reliance on the adviser will, at the very 
least, raise the question of conflict and 
leave the adviser to determine which 
one of the couple is the client, or if 
in fact that they can act for either of 
them. In many circumstances, advisers 
may find the most appropriate 
course of action to minimise risk of 
non-compliance with duties under 
the Tax Agent Services Act 2009 and 
professional ethical requirements 
under the APES 110 Code of Ethics for 
Professional Accountants will be to 
step aside and allow an independent 
expert provide tax and accounting 
litigation support in respect of the 
property settlement process.

The recognition of tax liabilities 
in family law matters is not a new 
concept.  However, determining the 
contingent tax liabilities is not 

1   Australian Stock Exchange (ASX) Investor Study 2017 

always an easy process, particularly 
where the individuals have either 
prepared their own tax returns, have 
multiple years of outstanding returns, 
or the adviser has perhaps lacked 
the necessary expertise to advise 
appropriately on Division 7A, capital 
gains tax (CGT), fringe benefits tax 
(FBT) and family law rollovers etc.

WHAT DOES THIS MEAN FOR 
FAMILY LAW SETTLEMENTS?  

The family law process may seek, 
where possible, to finalise the 
distribution of assets between the 
individuals, but it has no impact on the 
personal or business tax obligations of 
the parties and the entities connected 
to them. Consent orders may include 
indemnities for tax liabilities, but if 
the inherent tax liabilities are not 
identified early or voluntary disclosure 
isn’t made where necessary, then 
the tax issues start to become more 
complicated. The problems are 
compounded if consent orders are 
not drafted appropriately to ensure 
access to relevant rollovers and action 
taken to ensure parties comply with 
the order.

This article will explore some of the 
key tax issues that may impact on 
the determination of the net asset 
pool, the recognition of contingent 
tax liabilities and the tax implications 
of proposed property settlements.  
These issues will be considered not 
only from the perspective of tax issues 
that arise on proposed transfers 
under a Family Court Order, but also 
pre-existing tax issues and inherent 
tax issues that may be triggered post 
settlement.

DIVISION 7A

Division 7A has a broad application 
and is one of the most common tax 
issues that impacts more complex 
family law property settlements.  
Often, Division 7A issues, particularly 
breaches of the Division 7A rules, 
are not identified until a relationship 
breaks down and one or both of the 
individuals seek independent tax 
advice, or a single expert witness is 
appointed to identify tax issues.

In a family law context, common 
scenarios where Division 7A may have 
application when drafting consent 
orders include (but is not limited to) 
when:

• The Court orders a private company 
to pay an amount or to transfer 
property to one of the individuals.  

• The Court compels the trustee of a 
trust to pay an amount or to transfer 
property to one of the individuals (or 
an entity controlled by them), which 
is not in satisfaction of an unpaid 
present entitlement where the trust 
owes an unpaid present entitlement 
to a private company.

• The Court issues an order for the 
forgiveness of a debt owed to a 
private company by a spouse who 
is a shareholder or associate of 
the private company. This can also 
apply where the court orders an 
associated trust to forgive a debt 
owed by a shareholder or associate 
of a private company (where the 
trust owes an unpaid present 
entitlement to the private company).

• A Division 7A loan is assigned to 
another party or entity raising the 
question of whether a forgiveness 
has occurred.
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DIVISION  7A – BREACHES

Common breaches of the Division 
7A rules that present in family law 
matters include:

• Lack of complying Division 7A loan 
agreements.

• Division 7A loan agreements 
between incorrect parties.

• Incorrect treatment or disregard of 
Division 7A loans.

• Private use of company assets not 
treated as Division 7A payments.

• Non-compliance with minimum 
repayments.

Where breaches of the Division 
7A rules are not addressed when 
identified and, where necessary, an 
application made to the Commissioner 
to exercise his discretion under 
Section 109RB of the Income Tax 
Assessment Act 1936 (ITAA 1936) 
to disregard the application of 
Division 7A or frank the dividend, 
the individuals will be exposed to 
amended assessments in the event of 
an ATO audit or review.  The fact that 
the two individuals have finalised the 
distribution of their marital assets 
does not finalise any inherent tax 
issues that may impact on them.

DIVISION 7A AND TRUSTS

Section 109T and section 109XA 
of the ITAA 1936 may apply where 
payments, including transfers 
of property, are made between 
interposed entities.

The Commissioner has 
acknowledged that section 109T of the 
ITAA 1936 can apply to a payment or 

transfer of property made to a former 
spouse under a Family Court order via 
interposed entities.   

Section 109XA of the ITAA 1936 may 
apply where a trustee has an unpaid 
present entitlement to a corporate 
beneficiary and a loan, payment or 
transfer of property is made by the 
trustee to a beneficiary.  Common 
scenarios where deemed dividends 
can arise under section 109XA ITAA 
1936 include where the trustee has an 
unpaid present entitlement owing to a 
corporate beneficiary (including pre 16 
December 2009 and pre 4 December 
1997 UPEs) and:

• the trustee makes a loan to a 
beneficiary and the loan is not 
repaid or placed under a complying 
Division 7A loan by the relevant 
date

• the trustee makes a joint loan to 
one or more beneficiaries and 
records it as such in the financial 
records and only one of the parties 
has entered into a complying 
Division 7A loan agreement, and

• the trustee is required to make a 
payment or transfer of property 
to a former spouse under a Family 
Court order.

The application of section 109T and 
section 109XA to payments, loans 
or transfers of property between 
interposed entities is not confined 
to transactions made under  Family 
Court orders. Advisers should be 
cognisant that parties may be exposed 
to deemed dividends under Division 7A 
where historical non-compliance has 
not been identified and/or appropriate 
rectification action not taken.  

CGT CONSEQUENCES OF 
PROPERTY SETTLEMENTS

Utilising of CGT rollovers in family 
law property settlements provides an 
opportunity for parties to structure 
settlements in a tax effective manner.  
Accessing the CGT rollover provisions 
available under Subdivision 126A of 
the the Income Tax Assessment Act 1997 
(ITAA 1997)  can provide parties with 
an effective tax deferral opportunity. 
However, it is essential both parties 
understand both the tax liabilities 
involved and the consequences for 
when assets are realised within a short 
period of time post finalisation of the 
family law settlement process. The 
application of the CGT rollover under 
Subdivision 126A of the ITAA 1997 not 
only facilitates the opportunity for tax 
effective settlements, but also helps 
to preserve the net asset pool of the 
individuals.

Caution is advised, however, to 
ensure both parties understand and 
agree they will inherit the cost base 
of the asset along with the inherent 
tax liability. To ensure individuals can 
access the CGT rollovers as intended, 
it is essential that orders are drafted 
appropriately, and that they comply 
with the orders as written.

GST CONSEQUENCES OF PROPERTY 
SETTLEMENTS

There are no specific provisions 
under the GST Act covering 
transactions that are entered into 
as a consequence of a marriage or 
relationship breakdown.

GST Ruling GSTR 2003/6 sets out 
the Commissioner’s view regarding 
the GST consequences of the transfer 

TAX

It is common for loans owing by beneficiaries 
to a trust to be ‘forgiven’ under a Family Court 
property settlement.“
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of assets following a marriage or 
relationship breakdown.

Whilst the transfer of private 
assets between former spouses 
who are not registered (or required 
to be registered) for GST will have 
no GST consequences, the transfer 
of ‘enterprise assets’ (for example 
a commercial rental property) may 
give rise to a taxable supply for the 
purposes of GST.   Determining the 
GST consequences of the transfer of 
an ‘enterprise asset’ is not a simple 
process and will require consideration 
as to whether the supply was made 
for no consideration and where 
consideration is paid, whether the 
supply was made in furtherance of an 
enterprise.

Where GST is not required to be 
paid in respect of the transfer of 
an enterprise asset under a Family 
Court order to a former spouse, an 
adjustment may be required to the 
input tax credit previously claimed 
on the original acquisition of the 
asset, due to the change in use of the 
asset. If this is the case, the transferor 
spouse, or transferring entity, may be 
left with an unexpected GST liability.

TRUST PAYMENTS – SECTION 99B 
TRUSTEE ASSESSMENT 

Whilst section 99B of the ITAA 1936 
generally applies to distributions 
of income from a non-resident 
trust to a resident beneficiary, the 
Commissioner has indicated he may 
also seek to apply section 99B of the 
ITAA 1936 to payments made by a 
resident trust to a resident beneficiary.   
In addition, the Commissioner has 
indicated he may seek to apply section 
99B of the ITAA 1936 where payments 
are required to be made to a resident 
beneficiary by a trust under a Family 
Court order.

TRUSTS – BENEFICIARY LOAN 
FORGIVENESS

It is common for loans owing by 
beneficiaries to a trust to be ‘forgiven’ 
under a Family Court property 
settlement.  The Commissioner takes 
the view in TD 2019/D9 that the notion 
of forgiveness for the purposes of the 
commercial debt forgiveness rules 
is confined by the use of ‘natural 
love and affection’ and the requisite 
connection between the motivation 
and the forgiveness will only be 
satisfied where the creditor is a 
natural person.

In a family law context, this means 
that where a trust is compelled to 
forgive a debt owed by a beneficiary 
under a Family Court order, the 
commercial debt forgiveness rules will 
apply.  As the forgiveness will not be 
considered to be arm’s length, there 
may be unintended tax consequences 
for both the trust and the beneficiary.  

CONCLUSION

The tax issues discussed in this 
article merely touch on some of 
the key issues that impact family 
law property settlements and the 
application will vary depending on 
the facts and circumstances of each 
case. Further issues for consideration 
include:

• Director exposure to personal 
liability and compliance with 
DPN notices for non-payment of 
PAYG Withholding, compulsory 
superannuation or GST.  

• Tax issues that may arise from 
failure to have trustee income 
resolutions in place by the relevant 
date, or personal tax liabilities that 
may arise from trust distributions 
where the party does not have 
access to cash resources to pay the 
liability.

• The impact of amended income tax 
assessments arising from ATO audit 
activity post finalisation of Family 
Court orders.

• The recognition of contingent tax 
liabilities in the net asset pool 
calculations.

Tax issues impacting on family 
law matters can be complex, so 
it is essential that advisers are 
aware of the possible unintended 
consequences that can arise from 
providing conflicted, incorrect or 
incomplete advice.

This article is intended as general 
information only and is not to be 
relied as advice. The tax implications 
arising from family law matters will be 
dependent on the individual facts and 
circumstances of the case and advice 
should be obtained from a suitably 
qualified professional before Family 
Court orders are finalised.  

Tracey Dunn is an associate director 
in the Tax Services division of RSM 
in Perth. Tracey has a Bachelor of 
Business (Accounting), a Graduate 
Certificate in Commercial Law and 
is currently studying a Bachelor of 

Laws.  She has significant experience in 
advising on the taxation implications 
surrounding fringe benefits, Division 

7A, and trusts.  Tracey provides 
litigation support in family law matters 
involving high wealth individuals and 
private groups and regularly presents 

on taxation topics.

Article by Tracey D
u

n
n

taxandsuperaustralia.com.au Outlook   |  July/August 2020   |   25  



TAX

Navigating deceased estates  
in a COVID-19 world
Earlier this year tax and BAS agents welcomed regaining 
access to a deceased person’s tax information through the 
ATO’s online services. However, the COVID-19 pandemic 
and changes to the CGT main residence exemption for 
those living overseas have created new hurdles.

By Mark Morris, principal of Morris and Associates

On 15 May 2020, registered tax and 
BAS agents were no doubt relieved to 
regain access to a deceased person’s 
tax information via the ATO’s online 
services for agents. Access to this 
information had been cut off on 
29 November 2019 after the ATO 
decommissioned its former digital 
platform, the ATO’s tax agent portal.

Tax and BAS agents need access to 
a deceased person’s tax information 
to prepare the deceased’s outstanding 
income tax returns, including the 
final date of death return. They 
now have such access provided 
they are appointed by an executor 

or administrator of the deceased 
person’s estate.

While this access is a welcomed 
development, there continues to be 
challenging issues associated with 
deceased estates, especially taking 
into account unexpected impacts 
arising from the COVID-19 pandemic.

The most pressing of these 
problems are as follows:

• tax and BAS agents cannot obtain 
access to a deceased person’s tax 
information prior to the grant of 
probate or letters of administration, 
and

• the ability of an executor or 
administrator to sell a deceased’s 
main residence without incurring 
any capital gains tax (CGT) liability 
in respect of the post-death capital 
appreciation of the property under 
a safe harbour exemption may 
not be available where the sale 
or settlement has been deferred 
because of COVID-19.

These matters are discussed further 
below.
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RESTORED ACCESS TO ATO 
INFORMATION ON DECEASED 
TAXPAYERS

The ability of tax agents to directly 
access a deceased person’s tax 
information from the ATO’s online 
services was restored following the 
passage of a legislative instrument 
through the Federal Parliament on 
14 May 2020, being the Taxation 
Administration (Remedial Power – 
Disclosure of Protected Information by 
Taxation Officers) Determination 2020.

Prior to that time, tax agents had 
been denied access because online 
services for agents had been designed 
to be fully compliant with the ATO’s 
confidentiality provisions under 
section 355-25(2) of the Taxation 
Administration Act 1953 (TAA 1953), 
which only allows an executor or 
administrator of a deceased estate 
access to such information.

Such a restriction only became 
evident when the ATO transitioned 
from its former tax agent portal to 
online services for agents at which 
time it was determined that the former 
ability of tax practitioners to access 
online information on the ATO’s tax 
agent portal was contrary to the above 
confidentiality provisions.

This was an important issue 
for the ATO because tax officers 
divulging confidential information to 
unauthorised persons can expose such 
staff to a criminal conviction, including 
up to two years imprisonment.

The passage of the legislative 
instrument resolved this issue as it 
allows the Commissioner of Taxation 
to modify the interpretation of the 
confidentiality provisions so that 
registered tax and BAS agents can 
be provided such data on the basis 
that it was always intended that they 
have this access to ensure that the 
outstanding returns of a deceased 
taxpayer are correctly prepared.

The sensible outcome means that 
the manual process temporarily set up 
to enable registered tax practitioners 
to obtain information from the ATO 
via an executor or administrator on 29 
November 2019 has now been wound 

back provided the tax agent has been 
validly appointed by the executor or 
administrator of the estate.

In practice, this manual process 
created various bottlenecks. This 
was because all communications 
between the tax practitioner and the 
ATO had to be made via the executor 
or administrator, who would typically 
not have any understanding of the 
numerous tax issues that can arise 
in finalising the affairs of a deceased 
person.

This gridlock meant that the time 
and cost spent in preparing a deceased 
outstanding tax return ballooned.

In some cases, such additional costs 
resulted in tax agents deferring the 
completion of outstanding returns 
until online access to a deceased 
taxpayer’s information was restored.

Needless to say, both outcomes 
imposed considerable added 
pressures on bereaved families who 
were faced with the prospect that the 
administration of the deceased estate 
would be indefinitely delayed given the 
need to finalise the deceased person’s 
tax position.

This is especially important because 
the executor or administrator of the 
estate effectively stands in the shoes 
of the executor and therefore is liable 
for any of the deceased’s outstanding 
liabilities under section 260- 140(2) of 
the TAA 1953.

Accordingly, the executor or 
administrator had a contingent 
personal liability if they later 
distributed the deceased’s assets and 
subsequently determined that the 
deceased had unpaid tax liabilities that 
could no longer be funded from the 
estate.

NO ACCESS PRIOR TO GRANT 
OF PROBATE OR LETTERS OF 
ADMINISTRATION 

Regrettably, the above legislative 
instrument does not extend to giving 
registered tax and BAS agents the 
ability to obtain a deceased taxpayer’s 
information where either probate 
or letters of administration have not 
been granted.

Essentially, the circumstances under 
which neither probate or letters of 
administration will be granted in 
respect of a deceased estate differ 
amongst the various state and 
territory jurisdictions. 

However, it should be noted 
that neither probate or letters of 
administration may be granted in 
Queensland. In certain circumstances, 
this could mean that a deceased 
taxpayer’s outstanding returns cannot 
be appropriately completed because 
the tax or BAS agent appointed will 
not have access to the deceased’s 
information via online services for 
agents.

This could critically delay the 
administration of estates, especially 
for smaller estates that do not have 
the time or resources to dedicate to 
collate such returns.

It is to be hoped that this oversight 
will also be addressed through reform 
to the confidentiality provisions. 
These provisions must strike a balance 
between maintaining the privacy of a 
taxpayer’s tax affairs while allowing 
a deceased person’s estate to be 
administered in a reasonably timely 
way without exposing executors and 
administrators to undue risk.

LIMITS ON CGT MAIN RESIDENCE 
SAFE HARBOUR BECAUSE OF 
COVID-19

Under section 118-195(1) of the 
Income Tax Assessment Act 1997 
(ITAA 1997) a dwelling that passes 
to an executor or administrator of 
a deceased estate will have a cost 
base equal to its market value as at 
the deceased person’s date of death, 
provided:

• the deceased acquired the dwelling 
before 20 September 1985, or

• the deceased died after 20 August 
1996 and that dwelling was their 
main residence and was not being 
used to produce assessable income 
at that time under section 118-
195(1) of the ITAA 1997. However, 
this concession will not apply where 
the deceased was a foreign resident 
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for a continuous period of more 
than six years as at the date of their 
death.

Broadly, where the exemption is 
available the executor or administrator 
may be entitled to a further period 
of exemption where the dwelling was 
either occupied by certain persons 
after the deceased’s death, or the 
ownership period of the dwelling by 
the executor or administrator ends 
within two years of the deceased 
person’s death (or within such further 
period as the Commissioner allows).

The second of these alternate 
conditions will only be met where the 
sale and settlement of the contract for 
the sale of the dwelling is completed 
within the required two-year period (or 
any extended period allowed by the 
Commissioner). 

The ATO has published guidance 
on this issue in Practical Compliance 
Guideline PCG 2019/5. It provides a 
safe harbour approach that allows a 
person’s tax affairs to be managed 
as if the Commissioner had allowed a 
longer period than two years in which 
to sell and settle the property.

Various eligibility conditions must 
be satisfied in order to access the 
safe harbour, which can provide an 
additional exemption period of up to 
18 months when these conditions are 
met.

It is necessary to review this ruling to 
ensure all its requirements are met to 
claim the exemption.

However, PCG 2019/5 makes it 
expressly clear that the safe harbour 
will not be exercised where the sale 
and settlement of the property 
is deferred because the executor 
or administrator is waiting for the 
property market to pick up before 
selling the property.

This has proven to be a significant 
difficulty during the COVID-19 
pandemic. This includes when a 
property has not been made available 
for inspection or subject to auction 
particularly during the more rigorous 
stages of the lockdown and social 
distancing rules. 

Moreover, many legal personal 
representatives administering an 
estate have deferred putting the 
property on the market or arranging 
to finalise a contract of sale due to the 
volatility of property prices, especially 
where the executor or administrator 
has an obligation under the will to also 
obtain the best possible result for the 
beneficiaries of the estate.

Accordingly, if an executor or 
administrator wishes to currently rely 
on the safe harbour exemption it is 
important that they recognise that it 
does not currently take into account 
any impacts arising from COVID-19, 
and that they will need to have the 
property put on the market for sale as 
soon as practicable in accordance with 
the terms of the guideline in order to 
access this additional exemption.

Mark Morris is the principal 
of Morris and Associates, 

a specialist boutique 
tax practice based in Melbourne 

advising on a broad array 
of tax matters, especially 

those impacting SMEs. He is 
co-chair of the ATO’s Digital 

Implementation Group and a 
member of various other ATO 
consultative forums. Mark has 
more than 36 years’ experience 

in the tax profession and is a 
regular speaker and author on 

tax matters.
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30 June deadline on selling 
deceased foreign resident’s 
main residence

At the time of writing, the main 
residence exemption would 
not be available in relation to a 
deceased individual who lived 
continuously overseas for a 
period of more than six years as 
at the time of their death. 

This change was originally 
announced by the Federal 
Government as part of the 
2017-18 Federal Budget. The 
subsequent Treasury Laws 
Amendment (Reducing Pressure 
on Housing Affordability 
Measures) Bill 2019 was 
introduced and passed by both 
houses last December.

Under transitional rules, the 
exemption continued to be 
available in respect of an eligible 
main residence acquired prior 
to 9 May 2017 provided the 
executor or administrator (or 
beneficiary) entered into a 
contract for sale of that dwelling 
on or before 30 June 2020, and 
certain other conditions were 
met.

There were appeals from within 
the tax profession to extend 
the 30 June 2020 deadline due 
to the volatile and uncertain 
impact that the  COVID-19 
pandemic had on house prices 
and the housing market.
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Adjusting to working from home was 
no big ask for Cathy Broadbent, as she 
has been operating from her home 
in Perth’s northern suburbs for more 
than a decade. In 2008, after 21 years 
at PwC, Cathy decided to branch out on 
her own and face the challenge of being 
a sole practitioner head-on. Textbooks 
would say this role requires being 
self-motivated and disciplined — and 
it suits her. (Cathy admits that friends 
accuse her of being over-organised.)

Apart from having the work-at-home 
experience down pat, another work 
routine that has ended up in her favour 
during the COVID-19 period is that 
she has always worked on the basis of 
going out to clients, rather than them 
coming to her office. “I’ve found over 
time that this can be a better way to 
interact,” she says. “I get to see how 
they operate, and gauge their approach 
to demands. You’d be surprised how 
many times this has led to an insight 
into the ways they run their business 
that I wouldn’t have seen otherwise, 
and on which I can perhaps have some 
helpful suggestions.”

Most of Cathy’s clients are small 
businesses, and each year she takes on 
a new smaller business that requires 

assistance. Generally, this will be a 
business being operated by a younger 
person who is very good at what they 
do, but has a gap in the knowledge and 
understanding of what’s really needed 
to make a success. “These clients 
require a lot of ‘hand holding’, and so full 
fees aren’t always charged,” she says. 

Cathy tries to fill that gap in a 
meaningful way to help give those 
new to business the best chance of 
success. “Make no mistake, younger 
people are smart, and they’ve gone 
into business with justified confidence,” 
she says. “But perhaps they can be 
not as focused on the things that I can 
help with to give them half a chance to 
survive, let alone succeed.” 

Dealing with the COVID-19 period was 
“like a war zone” she says. “We’ve been 
bombarded with new things to get our 
heads around. I then have some clients, 
for example, who see a headline or 
an announcement in the media about 
something that may be relevant to 
them, and they get on the phone to 
me to ask all about it.” Of course, what 
clients don’t always realise, she says, 
is that an “announcement” may be 
delivered via a document that might be 
hundreds of pages long, and that needs 

to be read thoroughly to properly 
understand the legislation. “And it’s 
all new,” Cathy says. “You can’t rely on 
existing knowledge to cope with the 
stimulus measures — and then there 
can be changes to it a week later.”

But this, Cathy says, is where the 
materials provided by Tax & Super 
Australia (TSA) come into their own. 
“I must say, TSA webinars have been 
well ahead of other offerings in terms 
of having a thorough understanding 
of the intricacies of legislation, and 
having the ability to distil the essentials 
in a way that practitioners can 
understand.” Also handy is being able 
to ask questions after an event, such as 
through the helpline service. “Like I can 
call and say, ‘look I’ve heard this, I’ve 
heard that’ — now what’s the truth?”

For the future, Cathy sees a lot of 
change for the profession. “A lot of the 
day-to-day compliance work has got to 
change dramatically. Demands from 
clients are for more strategy, more 
analytics, more pro-activity,” she says. 
“The challenge for practitioners is how 
to go about upskilling to better manage 
these expectations.” 

The lockdown-proof approach
COVID-19 restrictions meant TSA member Cathy 
Broadbent mainly worked with clients over the 
phone. But she says visiting them in their workplace 
offers the best insights into how to help them.

By Steve Burnham, TSA editorial team

“

Member Profile

You can’t rely on existing knowledge 
to cope with the stimulus measures.

CATHY BROADBENT

MEMBER PROFILE
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TAX

TAXQ&A

GUIDANCE

First things first – check whether you 
have vacant land as defined by relevant 
legislation and whether the expenses 
were otherwise deductible

From 1 July 2019, the new vacant 
land measures in section 26-102 of the 
Income Tax Assessment Act 1997 (ITAA 
1997) deny a deduction for holding 
costs (interest, land tax, etc) relating to 
vacant land unless any one or more of 
a number of exceptions apply.

What is particularly important is to 
determine just what vacant land is. 
The land affected by the measures is 
land that does not have a substantial 
and permanent structure that:

• is in use, or available for use, on the 
land, and 

• has a purpose that is independent 
of, and is not incidental to, the 
purpose of any other structure (or 
proposed structure) on the land.

Where otherwise vacant land 
contains a structure, such as a 
shearing shed, the land would have 
a substantial and clearly permanent 
structure that is independent of any 
other structure on the land. 

In this situation, there is no need to 
go any further as the land is not vacant 
land and accordingly a deduction for 
holding costs relating to that land 
would not be denied under section 
26-102(1) for as long as the land 
contained the shearing shed (and the 
law does not change). 

However, we must not lose sight 
of the forest from the trees and 
remember that a deduction is 
only allowed if the expenses were 
otherwise deductible under section 
8-1 of the ITAA 1997. Provided the land 
was leased to his adult son’s trust on 
arm’s length terms, then the holding 
costs would be in relation to earning 
rental income and a deduction would 
be allowable in the first place. 

If the shearing shed was knocked down 
before the residential premises were 
built 

If the only substantial and 
permanent structure on the land is 
residential premises being built, such 
a building is not treated as being a 
substantial and permanent structure 
until it is lawfully able to be occupied 
and is rented (or available for rent) 
(s26-102(4)). 

Accordingly, if the shearing shed 
was knocked down, no deductions 
for holding costs would be available if 
the only substantial and permanent 
structure on the land was residential 
premises that are being constructed. 
That is, unless the land fits within one 
of the business use exclusions (see 
below) or comes within the exception 
for natural disasters and other 
exceptional circumstances.

Assuming for the time being that 
the land does not fit within any of 

SCENARIO

My individual client owns a rural property that has a shearing 
shed on it. He allows his adult son’s trust (a discretionary trust) to 
use the land for carrying on a primary production business. My 
client now intends to knock down the shearing shed (it’s getting 
a bit rickety), construct a residential property (as his son wants 
to move in on the land) and continue leasing it to his adult son’s 
trust for carrying on its primary production business. His adult 

son is obviously related in a family sense, but he runs his business 
without much input from his father. Can my client continue to 

claim deductions for holding costs in light of the new legislation? 

Q&A: New rules for deductions relating to vacant land expenses

When can I claim 
deductions relating to 
vacant land expenses 
under the new rules?

QUESTION
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these exceptions, then from the time 
the shearing shed is demolished until 
the residential premises are built and 
available for rent, the holding costs 
would not be deductible.

Keep the shearing shed on the property 
A simple solution to prevent a 

deduction for holding costs being 
denied (without having to look at 
whether any of the business use 
exceptions are satisfied) is to retain 
the shearing shed on the property 
because the legislation only denies a 
deduction for holding costs if there 
is no substantial and permanent 
structure on the land.

In other words, even though the 
residential premises being built would 
not amount to being classified as a 
substantial and permanent structure, 
this would not prevent a deduction 
because the land still contains at 
least one substantial and permanent 
structure (ie the shearing shed). 

What if there was never a shearing 
shed on the property?

Although this particular taxpayer 
had the saving grace of a shearing 
shed on the property, it is worth 
considering what would be required 
had this not been the case. Other than 
the exception for natural disasters 
and exceptional circumstances, for 
deductions for holding costs to not be 
denied from 1 July 2019, vacant land 
would need to be used in either the:

1. Business of the taxpayer or a related 
party (s26-102(2) exception).

2. Primary production business of a 
related party* (s26-102(8) exception).

3. Business of a third party* (s26-102(9) 
exception).

*Exceptions 2 and 3 are more stringent 
because they also require the land to be 
leased, to not contain residential premises, 
and to not have residential premises being 
constructed on the land. 

Exceptions 1 and 2 (Land used in the 
business of a related party) 

The related parties covered under 
these exceptions are:

• affiliates, or entities of which the 
taxpayer is an affiliate (per s328-130 
of the ITAA 1997)

• if the taxpayer is an individual, their 
spouse or children under 18 years of 
age, and

• entities “connected with” the 
taxpayer (per s328-125 of the ITAA 
1997). 

The possible related entity in this 
situation is the adult son’s trust. 

As only individuals and companies 
can be affiliates (see s328-130), the 
adult son’s trust can’t be an affiliate of 
the taxpayer.

This leaves the trust as having 
to be connected with the taxpayer 
within the meaning of section 328-
125 to come within the business use 
exceptions for related parties.

Assuming the taxpayer has never 
received a distribution of at least 
40% of the income or capital from 
the adult son’s discretionary trust 
(so the exception in s328-125(4) isn’t 
available), the trustee of the trust 
would need to act, or be reasonably 
expected to act, in accordance with 
the directions and wishes of the 
taxpayer (together with any of his 
affiliates) for the trust to be controlled 
by the taxpayer and therefore be 
connected with him (s328-125(3)).

Whether this is the case will turn on 
the facts. If it is really the case that the 
adult son makes the business decisions 
with little or no direction from his 
father, then it may well be that the 
adult son’s trust is not controlled by the 
father (and is therefore not connected 
with him). This would mean that the 
taxpayer would not satisfy the business 
use exceptions in s26-102(2) and s26-
102(8).

Nevertheless, the third party 
exception in s26-102(9) should be 
considered. 

Exception 3 – Land used in the business 
of a third party

Provided the land was leased at 
arm’s length for use in carrying on a 
business of the lessee (the adult son’s 
trust), s26-102(9) would still allow 
a deduction for the holding costs, 
provided the land does not contain 
residential premises (and they are not 
being constructed on the land).

The astonishing aspect is that once 
residential premises begin being 
constructed on the land a deduction 
would be denied because not all of the 
conditions of this exception in s26-
102(9) are met. Unlike the business use 
exception carve out for related parties 
in 26-102(2), which allows a deduction 
to the extent the land is used in the 
business of a qualifying related party 
(even where it contains a residential 
premises being constructed), s26-
102(9) does not allow a deduction 
to the extent the land is used in 
the business of a third party where 
residential premises are being 
constructed. Rather, once  residential 
premises begin being constructed on 
the land, none of the holding costs are 
deductible despite the majority of the 
land being used in a business.

However, once the residential 
premises are lawfully able to be 
occupied and are leased (or available 
for lease), there would be no denial 
of a deduction under s26-102(1) 
(and therefore no need to consider 
the exceptions) because there is a 
substantial and permanent structure 
on the land. 

Given all this, it’s fair to say that 
the new vacant land measures have 
caused a degree of confusion within 
the tax community.  

TAX
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What the COVID-19 super relief measures 
mean for SMSFs 
As part of its economic response to the COVID-19 crisis, the  
Federal Government made two major changes to superannuation.  
What do these changes mean for SMSFs and their trustees?

By Gabriela Rusu 
Gabriela Rusu Superannuation Services
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COVID-19 EARLY RELEASE OF 
SUPER 

Under the new COVID-19 early 
release scheme, eligible individuals 
were able to access up to $10,000 of 
their superannuation for 2019-20 and 
a further $10,000 for 2020-21 (meaning 
they could have up to $20,000 released 
in total).

This measure was contained in 
the Coronavirus Economic Response 
Package Omnibus Act 2020 (assented 
on 24 March 2020) which created a 
new compassionate ground for early 
release within the Superannuation 
Industry (Supervision) Regulations 1994 
(SISR), namely Regulation 6.19B Release 
of benefits on compassionate ground – 
CORONAVIRUS.

Importantly, as the name suggests, 
this is only a temporary condition of 
release designed to help those who 
are financially affected by COVID-19 
and need access to cash to alleviate 
their financial stress during the 
COVID-19 pandemic.

Eligible individuals will pay no tax 
on the amount(s) released, and the 
money they withdraw will not affect 
their (if any) Centrelink or Veterans’ 
Affairs payments, or the JobKeeper 
payment.

There are no income or assets tests, 
no waiting period and no requirement 
that the individual is already receiving 
Commonwealth income support 
payments. 

Eligibility requirements 

Individuals must satisfy one or 
more of the following requirements:

• they are unemployed

• they are eligible to receive a 
JobSeeker payment, parenting 
payment, youth allowance, 
special benefit or farm household 
allowance

• Since 1 January 2020, either

• they have been made 
redundant

Mark, aged 47, is running his 
own business as a sole trader.

Mark intends to have $7,000 
released from his SMSF for 
2020-21 and seeks to apply for 
early release at the end of July 
2020.

Mark determines that, due 
to COVID-19, his turnover for 
July 2020 is $3,000 compared 
to $9,000 on average per 
month for the second half of 
2019 (that is, 30% less than his 
turnover for the period 1 July 
2019 to 31 December 2019).

As a sole trader whose 
turnover has been reduced by 
20% or more, Mark satisfies the 
eligibility criteria for release 
under the new compassionate 
grounds.

When Mark applies for a 
determination to release super 
early, Mark needs to self-
certify his eligibility before he 

can have the $7,000 approved/
released from his SMSF (as 
explained later in the article).

In addition to the above, note 
that the turnover of a business 
only appears to be relevant for 
sole traders, not companies or 
trusts. This means individuals 
who operate a business 
through a company or trust 
structure would only be 
eligible if there is a reduction 
in their working hours by 
at least 20% relative to the 
second half of 2019. If their 
hours have not been reduced, 
they will not satisfy the 
eligibility criteria even though: 

• the turnover of the 
company/trust was 
reduced by more than 
20%, or 

• there is a reduction in their 
normal salary.

SUPERANNUATION

                Example: Reduction in turnover

• their working hours have been 
cut by 20%

• if they are a sole trader, their 
business was suspended or their 
turnover has fallen by at least 
20%.

According to the explanatory 
memorandum to the relevant law, 
the 20% or more reduction in the 
individual’s usual working hours and 
turnover is calculated relative to the 
second half of 2019. In other words, the 
20% is to be determined by comparing 
current hours/turnover with the 
average for the period 1 July 2019 to 31 

December 2019. 
The example below illustrates how 

this might work in practice.

Applying 
Eligible members (including SMSF 

members) must apply directly to the 
ATO (via myGov). They must self-assess 
their eligibility and certify they meet the 
relevant eligibility criteria. 

Those unable to access the ATO 
through myGov will be able to call the 
ATO on 13 10 20, confirm their identity 
and complete the application over the 
phone.
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After the ATO has processed the 
application, it will issue a letter 
of approval or rejection (called a 
determination) to the member advising 
of their eligibility. The ATO will usually 
take up to four days to process the 
application and send the determination 
to the member’s myGov inbox.

Unlike non-SMSF members, an SMSF 
member must pass a copy of this 
determination to their SMSF trustee 
before the payment can be made. 

It is important to note that, while a 
determination authorises the SMSF 
trustee to make the payment, the 
trustee will also need to check the 
trust deed governing their fund to 
make sure it allows for payments to 
its members as directed by the ATO. 
If the deed contains a specific clause 
that prevents amounts being released 
on compassionate grounds, the deed 
will have to be amended to allow such 
payments to be made.

Timing 

Each eligible member is only allowed 
to make two applications for early 
release – one for 2019-20 and another 
for 2020-21. 

The date to lodge an application for 
early release in 2019-20 was 30 June 
2020. As this date has now passed, 
those wanting an early release for 
2020-21 will need to lodge their 
application with the ATO from 1 July 
2020 to 24 September 2020.

Amounts released 

The maximum amount that can 
be requested in each application is 
$10,000, but it can be split between 
several funds. A member with multiple 
super accounts should check their 
current super balances to ascertain 
how much is available in each account 
before applying for early release.

Because each member is restricted to 
a single application in a financial year, 
they cannot make multiple applications 

in the same financial year to release 
more than $10,000 for that year. 
Also, a member who applies for less 
than $10,000 in their application for 
a financial year cannot make another 
application in the same financial year 
to release the difference between the 
amount initially requested and the 
$10,000 limit. For example, a member 
who applies for $7,000 in July 2020 
cannot subsequently apply for another 
$3,000 in August 2020.

Any shortfall from an application for 
a financial year does not carry forward 
to the next financial year. For instance, 
a member who applied for $8,000 in 
June 2020, cannot apply for $12,000 
on 1 July 2020 if they need to access 
the maximum amount of $20,000. The 
maximum amount they can apply for at 
that date is $10,000.

If the member’s current balance is 
less than the amount of super stated in 
the determination issued by the ATO, 
the trustee is required to release the 
lesser amount. 

It is also important to note that the 
temporary early release of super does 
not apply to unrestricted non-reserved 
benefits. This is because a member 
who is receiving an account-based 
pension or a transition to retirement 
income stream (TRIS) consisting of 
unrestricted non-preserved benefits 
can access these benefits at any time 
(subject to the fund’s rules) outside 
of the new early release measure. 
While the new early release measure 
applies to members in receipt of a 
TRIS consisting of preserved and/or 
restricted non-preserved benefits, 
any amounts withdrawn from these 
types of pensions under the new 
early release arrangements will count 
towards the 10% allowable maximum 
limit on payments received from their 
TRIS for the year. In these situations, 
consideration could be given to 
transferring some money from the 
TRIS to the accumulation phase for the 

member. By doing this, the amounts 
released from their accumulation 
account will not count towards the 
10% limit. TRIS recipients also need to 
be mindful that they will still need to 
meet their minimum annual pension 
payment requirements for the year.

Benefit payment documentation for 
SMSFs

If an SMSF has a member who has 
received an approval letter from 
the ATO, the SMSF trustee will be 
required to prepare benefit payment 
documentation for the amount 
released. 

The trustee will be required to 
properly document the eligibility 
criteria that the member has satisfied 
and the release to the member. 
There should be a record of the 
member’s request (such as a notice 
to the trustee), a trustee minute 
acknowledging the request and the 
approval letter issued by the ATO, and 
a notice to the member confirming the 
payment under compassionate ground 
– coronavirus.

Because there is no tax payable 
on amounts released under the 
COVID-19 early release scheme, there 
is no need to report it on a PAYG 
payment summary or include it in the 
individual’s tax return. As a result, there 
is no PAYG withholding documentation 
required in this case. 

Reporting
All super funds are required to report 

the amounts released  to the ATO.
For SMSFs, there is an existing label 

on the SMSF annual return to use 
for this reporting. Specifically, SMSFs 
will need to report these amounts in 
Section F: Member information, Label R1 
and print code F in the code box to the 
right of R1 (see extract below). 

Some other important points to note: 

• No money can be taken out until the 
ATO authorises the payment.
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• SMSF trustees need to calculate the 
various tax components that make 
up each benefit that they pay under 
the new compassionate grounds 
using the proportioning rule. These 
benefits must, therefore, be paid 
in the same proportions as those 
that make up the total value of the 
member’s super interest. This means 
that a member cannot stipulate the 
tax components of the withdrawal 
(for instance, cannot choose to 
take it out just from the taxable 
component).

• Before applying for early release, 
SMSF members should consider 
the impact an early withdrawal may 
have on their retirement savings. As 
taking money out now could affect 
their future retirement income and 
lifestyle,  they should look at their 
personal financial situation as a 
whole and consider all the other 
sources of financial support that 
may be available to them (such as 
government support). They should 
get independent advice about all 
their options and make a decision 
that best supports their overall 
needs. If withdrawing super early is 
their only option, they should assess 
their ability to make additional 
voluntary contributions to super 
in better times to catch up on their 
retirement savings.

• There are no restrictions on how 
the money released under the new 
coronavirus compassionate ground 

is spent. This means that an eligible 
individual is free to spend this 
money on anything they choose or 
save it for future expenses. They 
are also free to recontribute any 
unused amounts back into their 
superannuation in the future (within 
their contributions caps) provided 
they meet the contributions rules 
(both eligibility and acceptance) and 
their fund’s trust deed allows it. This 
strategy, known as a recontribution 
strategy, involves withdrawing a 
lump sum and recontributing these 
funds into superannuation as a 
non-concessional or concessional 
contribution (when the member 
can claim a tax deduction for 
the contributed amount). While 
recontribution strategies are 
technically correct, it is important to 
keep in mind that the new early relief 
measure must be used in the spirit 
of a law designed to help people 
financially affected by COVID-19 
and not view it as an opportunity 
to obtain tax benefits through the 
use of recontribution schemes (as 
discussed below).

ATO guidance, concerns and warnings

The ATO has asked SMSF members to 
only seek early release of super under 
the new relief measures on the grounds 
that they have been affected by 
COVID-19 (in other words, where there 
is a genuine financial need).

The ATO has also indicated they are 
aware of super recontribution schemes 

Age

Default minimum 
drawdown  
rates (%)

Reduced rates by 50% for 
the 2019-20 and 2020-21 

income years  (%)

Under 65 4 2 

65 – 74 5 2.5 

75 – 79 6 3 

80 – 84 7 3.5 

85 – 89 9 4.5 

90 – 94 11 5.5 

95 or over 14 7 

relating to COVID-19 that can result in a 
material tax savings for the individual 
and has reminded SMSF members 
that is not acceptable to apply for 
early relief payments to simply obtain 
tax benefits where eligibility may 
be questionable. An example of this 
would be when an individual is salary 
sacrificing to superannuation but also 
has amounts released from their super 
fund under the early relief measure 
after agreeing to reduce their working 
hours by 20% or more for a short 
period of time to meet the relevant 
eligibility criteria. Depending on the 
individual’s income and their available 
concessional contribution cap space, 
this can result in a material tax saving 
for the individual. In this scenario, it 
is hard to justify a claim for the early 
release on COVID-19 compassionate 
grounds while continuing making salary 
sacrifice contributions. The ATO has 
said that they are likely to scrutinise an 
individual’s claim of reduced hours as 
well as check whether the reduction in 
the individual’s income (as reported in 
their personal tax return) warranted a 
release under COVID-19 early-release 
measure.

The ATO has also highlighted its 
concerns around illegal early access 
to super recently following a sharp 
increase in the number of newly 
established SMSFs through the 
COVID-19 pandemic. More specifically, 
the ATO is concerned about people 
seeking to establish an SMSF purely 
for the purposes of trying to early 
access or illegally early access 
their superannuation. The ATO has 
subsequently announced that they will 
monitor all newly established SMSFs to 
identify any high-risk individuals. 

The ATO has also warned Australians 
against scammers pretending to be 
from the ATO or their super fund 
offering to ‘help’ them get early access 
to their super, including transferring 
their super into an SMSF. In most cases, 
the scammers have tried to obtain their 
personal details to access their super 
funds fraudulently.
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John , aged 67, receives an 
ABP from his SMSF valued at 
$400,420 at 1 July 2020.

Under the default minimum 
drawdown rates, John is 
required to draw down 5% 
of his account balance of 
$400,420 for 2020-21. 

Before the changes, John 
was required to drawdown 
a minimum of $20,020 by 
30 June 2021 (that is, 5% x 

$400,420 = $20,021 rounded 
down to the nearest $10). 

Following the temporary 
reduction in minimum 
drawdown requirements, 
John would now be required 
to drawdown $10,020 (that is 
2.5% x $ 400,420 = $10,010.5 
rounded up to the nearest $10) 
rather than $10,010 (50% x 
20,020). 

                Example

TEMPORARY REDUCTION IN 
SUPERANNUATION MINIMUM 
DRAWDOWN RATES 

Under the government’s COVID-19 
super relief measures, there is also 
a 50% reduction of the minimum 
drawdown requirements for account-
based pensions and similar products 
for 2019-20 and 2020-21.

Prior to these changes coming into 
effect, many SMSF pension recipients 
were concerned about their SMSFs not 
having enough cash and being forced 
to sell assets at a loss due to downturns 
in the financial markets caused by 
COVID-19 to meet their minimum 
pension payment requirements for the 
year.

This temporary reduction will allow 
recipients of certain types of pensions 
to draw down less and, consequently, 
relieve some pressure for their SMSFs 
to sell assets.

What types of pensions will be affected 
by the new pension reduction?

The 50% reduction applies to 
account-based pensions (ABPs), 
transition to retirement pensions, 
allocated pensions and market-linked 
pensions. 

It will not apply to complying lifetime 
pensions or life expectancy pensions.

How to calculate the reduced minimum 
annual payment 

For ABPs, including transition to 
retirement pensions, the reduced 
minimum payment amount for the 
year is worked out by multiplying the 
member’s pension account balance 
by the relevant reduced percentage 
factor based on the member’s age. The 
reduced amount is calculated based 
on the pension’s account balance at:

• 1 July 2019 (or a later 
commencement date if it starts 
during the year) for 2019-20 

• 1 July 2020 (or a later 
commencement date if it starts 
during the year) for 2020-21.

The amount determined is then 
rounded to the nearest $10. See 
example below.

If the pension starts part way 
through the financial year, the reduced 
minimum pension payment for the 
year will be pro-rated accordingly 
(based on the number of days 
remaining in the financial year). 

If the pension commences on or after 
1 June, no payment is required for the 
year.

For transition to retirement pensions, 
note there are no changes to the 
maximum annual payment equal to 
10% of the account balance at 1 July or 
commencement.

It is also important to note that the 
reduced minimum payment amount 
cannot be recalculated based on a 
lower account balance of the fund at 
another point in time even though the 
fund incurs considerable unrealised 
capital losses due to the recent 
downturn in the global economy 
caused by COVID-19.

The 50% discount relief for 2019-20 
and 2020-21 applies to market-linked 
pensions (MLPs) as follows:

• The minimum payment limit 
(normally 90% of the standard 
amount) is reduced to 45%. 

• The maximum payment limit remains 
at 110% of the calculated amount.

The standard payment amount for 
a MLP is calculated by dividing the 
pension’s account balance at 1 July (or 
a later commencement date if it starts 
during the year) by a payment factor 
that depends on the number of years 
remaining for the term of the MLP. 
The standard payment amount is then 
rounded to the nearest $10 and used to 
work out the minimum and maximum 
payment amounts. Under the default 
drawdown rates, the member can 
choose to vary the annual income 
received up or down from the standard 
payment amount by 10%. For example, 
if the income payment was calculated 
on 1 July 2020 as $10,000, under the 
default minimum drawdown rates 
the member could choose to receive 
between $9,000 and $11,000. Following 
the temporary reduction in minimum 
drawdown requirements, the member 
could choose to receive between 
$4,500 (or 45% of $10,000) and $11,000 
for 2019-20 and/or 2020-21. 
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QCan a person receiving  
the JobKeeper payment also 

access their super under the COVID-19 
compassionate ground condition of 
release? 

Yes, provided they meet one of the 
requirements as set out in regulation 
6.19B of the SISR.

Q If an employee continues to work 
their normal full-time hours but 

has had their salary reduced by more 
than 20% because of COVID-19, would 
they be eligible for early release of 
super?

No. This is because their usual 
working hours have not been reduced 
by 20% or more after 1 January 2020. 
What is relevant under the new early 
release provisions is the reduction in 
the employee’s working hours — not 
how much they earn. 

Q If an individual operates a business 
through a company structure, 

would they be eligible to access their 
super if their company’s turnover has 
been reduced by more than 20% after  
1 January 2020?

Because the individual is not a sole 
trader, they would only be eligible 
for early access under this scheme if 
there is a reduction in their working 
hours by at least 20%. If their working 
hours have not been reduced, they will 
not satisfy the eligibility criteria even 
though there is a reduction in their 
company’s turnover by more than 
20%.

QWhat happens if a member 
holds less in their super account 

than the amount nominated in the 
determination issued by the ATO? 

If the member’s current balance is 
less than the amount of super stated 
in the determination, the trustee is 
required to pay the lesser amount. 
The member will not be able to make 
another application until 1 July 2020. For 
non-SMSF members, this payment may 
cause the closure of their account, and 
any insurance benefits held within their 
APRA-regulated super fund may be lost.

Q If an eligible individual did not 
ask for the full $10,000 in one 

application, would they be able to 
lodge a second application for the same 
financial year to release the difference?

No. This is because an individual 
is only allowed one application per 
financial year.

Q If an individual with multiple 
accounts has less than $10,000 in 

any one account, would they be able to 
nominate more than one account from 
which amounts are to be released when 
they request the determination?

Yes. The maximum amount of 
$10,000 that can be requested in 
one application can be split between 
several funds. Individuals should 
check their current super balances 
to ascertain how much is available in 
each account and specify which fund or 
funds they want the money drawn from 
when they apply for early release.

Q If a member of a large APRA-
regulated fund has received an 

acceptance letter (or determination) 
from the ATO, would they need to 
contact their fund to arrange the 
payment?   

No. There is no need for members 
of funds with more than five members 
to contact their fund directly because 
the ATO will also provide a copy of this 
determination to their super funds 
(which will advise them to make the 
payment to the member).

Q If an SMSF member has received 
an acceptance letter from the ATO, 

would they need to contact their SMSF 
to arrange the payment?   

Yes. Because the ATO will not provide 
a copy of the determination to an SMSF, 
members of these funds must pass a 
copy of the determination to their SMSF 
trustee to release their super payment.

Q I self-certified my eligibility and 
lodged an application for early 

release but have not heard back from 
the ATO. Can I withdraw the amount 
from my SMSF now?

No. Your fund trustee cannot release 
any amounts until the ATO authorises 
the payment. 

Q&As:
COVID-19 early release of  
super compassionate ground  
conditions 
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Q If an account-based pension 
recipient wants or needs to draw 

down more than the required reduced 
minimum for 2020-21, would they be 
able to treat the excess amount as a 
‘lump sum’ (or partial commutation) 
rather than a pension payment 
(subject to the rules of the fund and the 
account based pension)? This would be 
beneficial for the member as it creates 
a debit against the member’s transfer 
balance account, reducing their transfer 
balance and increasing their available 
transfer balance cap space.

Yes, as long as they instruct their 
super fund to commute the pension 
and appropriate documentation (ie. 
to have the amount treated as a lump 
sum rather than as a pension payment) 
is put in place before the payment is 
made. Because partial commutations 
need to be reported to the ATO via a 
transfer balance account report (TBAR) 
for transfer balance cap purposes, they 
will also need to consider their TBAR 
lodgment obligations.

QI am an SMSF member in receipt 
of a large market-linked pension 

(MLP) that is classified as a capped 
defined benefit income stream (CDBIS) 
which is subject to the defined benefit 
income (DBI) cap (currently, $100,000). 
Under the ‘normal’ minimum drawdown 
rate I am required to withdraw about 
$120,000 from my MLP for 2020-21. 
About $20,000 (being 50% of the excess 
above $100,000) would normally be 
included in my assessable income for 
the year and taxed accordingly. Would 
it be possible to apply the 50% pension 
reduction to my MLP to save tax?

Yes, it is possible to apply the 50% 
pension reduction to your MLP for 
2019-20 and 2020-21 to save tax.  Due 
to the operation of the DBI cap, there 
will be no tax payable if, after applying 
the pension reduction, your reduced 
minimum drawdown does not exceed 
$100,000 for the year.

QIs the 10% maximum pension 
drawdown limit of a transition 

to retirement pension affected by the 
50% pension reduction for 2019-20 and 
2020-21?

No, the 50% pension reduction will 
only affect the minimum pension 
drawdown limit applicable to a 
transition to retirement. The 10% 
maximum limit will, therefore, remain 
the same. 

QIf a member is in receipt of multiple 
pensions from different providers, 

how are the new reduced drawdown 
rates applied to their pensions?

The reduced drawdown rates will 
apply to calculate the minimum pension 
required to be paid for each eligible 
pension they receive.

QIf I have already taken out the 
minimum pension based on the old 

percentage factor from my retail fund, 
can I allocate some of this money to a 
second pension I receive from my SMSF? 

No, you will still need to take out the 
required minimum amount from the 
pension paid by your SMSF. If you are 
eligible to contribute and have any 
contribution cap space available, you 
may be able to contribute some of 
the money already taken out to your 
SMSF and use it to cover your minimum 
pension payment requirements for 
your second pension.  

Q&As: Temporary reduction in 
superannuation minimum drawdown 
rates 
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court decisions
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COVID-19 and 
SMSF rental relief
SMSF investments in real 
property will likely be 
impacted by the COVID-19 
rental relief available to 
tenants. Where relief is 
granted by SMSF trustees, 
they will be required to 
justify and document their 
decision.

By Josh McMullen
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  Example  1 

On 29 March 2020, the Federal 
Government announced a six-month 
moratorium on evictions of commercial 
and residential tenants during the 
COVID-19 health pandemic. This 
moratorium (and its accompanying 
code of conduct leasing principles) will 
inevitably impact on SMSFs, which are 
reasonably heavily invested in real 
property, according to statistics. 

LEASING PRINCIPLES
A moratorium on evictions means that 

SMSF landlords face the real prospect 
of tenants falling behind on their rent. 
However, this does not mean that the 
tenant is not required to pay rent during 
the moratorium period. Rather, broadly 
speaking, parties are encouraged and 
indeed required to negotiate a rental 
reduction, deferrals, or rent-free 
periods if the tenant needs. In terms 
of commercial rents, a mandatory 
code has been developed and applies 
if a tenant or landlord is eligible for 
JobKeeper payments and has a turnover 
of less than $50 million. The code 
includes a common set of principles that 
must be adhered to, including:

• landlords must not terminate leases 
for non-payment of rent during the 
COVID-19 pandemic (or reasonable 
recovery period)

• tenants must stay committed 
to their lease terms (subject to 
amendments)

• landlords must offer reductions in 
rent (as waivers or deferrals) based 
on the tenant’s reduction in trade 
during COVID-19

• benefits that owners receive for 
their properties (eg reduced charges, 
land tax, deferred loan payments 
from banks) should be passed on to 
the tenant proportionately. 

However, granting rental relief 
– where not carefully justified 
and documented – can present 
considerable compliance risks for SMSF 
landlords. This includes fines under the 
Superannuation Industry (Supervision) 
Act 1993 (SIS Act) of up to $12,600 per 

trustee and/or in serious instances the 
SMSF being deemed non-complying, in 
which case the value of its assets as at 
the commencement of the income year 
could be taxed at 45%. 

ATO’S COMPLIANCE APPROACH
Recognising the potential breaches 

of the law involved if SMSF trustees 
reduce rents to accommodate 
financially vulnerable tenants, the ATO 
has attempted to reassure trustees in 
the form of the following messaging on 
its website (which is still current at the 
time of writing):

Some landlords are giving their 
tenants rent relief as a rent 
reduction, waiver or deferral 
because of the financial effects 
of COVID-19 and we understand 
that you may wish to do so as well. 
Our compliance approach for the 
2019–20 and 2020–21 financial years 
is that we will not take action if an 
SMSF gives a tenant – even one who 
is also a related party – a temporary 
rent reduction, waiver or deferral 
because of the financial effects of 
COVID-19 during this period.

While this offers some comfort to 
trustees, the ATO’s standard caveat on 
audit relief would seemingly continue 
to apply. That is, where an entity (in this 
case, the SMSF) is already being audited 
or reviewed by the ATO for a reason 
unrelated to rental relief for tenants, 
the ATO will review all aspects of the 
SMSF’s dealings irrespective of any 
publicly-announced, broader position 
on rental relief. Quite apart from the 
ATO, SMSF auditors will also need to 
be satisfied of the basis of any rental 
reduction. 

NON ARM’S LENGTH TENANTS
Where the property is held by the 

SMSF and the tenant is a ‘related party’ 
of the SMSF trustee, unless care is 
taken, evidence gathered, and the 
arrangement is properly documented, 
there is a real risk that, in granting 
rental relief, breaches of the following 
provisions of the SIS Act may result.

• The sole purpose test (section 62). 
In granting rental relief, the SMSF 
trustee may not be deemed to be 
acting with the sole purpose of 
maximising the retirement benefits 
of members of the fund, but rather 
acting to assist the related party with 
their rental expenses.

• The arm’s length test (section 
109). In granting rental relief to a 
related party, it may be considered 
that the fund is not maintaining all 
investments and transactions at 
arm’s length, in the same way as they 
would deal with an unrelated party.

• In-house asset test (part 8). In 
providing rent relief, is the SMSF 
providing a loan to the related party 
tenant? In the unlikely event that 
this loan exceeds 5% of the value of 
the fund’s assets, the fund can be 
deemed to be non-complying. 

• Prohibition against lending or 
providing financial assistance 
to a member or relative (section 
65). In granting relief to the tenant 
member or relative, could it still be 
said that the arrangement is still on 
commercial or arm’s length terms so 
as to avoid being deemed ‘financial 
assistance’? 

It is, however, important to note that 
the ATO updated its auditor/actuary 
contravention report (ACR) instructions 
for the 2019-20 income year to state 
SMSF auditors will not be required to 
report in the ACR breaches of the sole 
purpose test and in-house provisions 
that may occur as a result of COVID-19 
rent relief measures. 

ARM’S LENGTH TENANTS
Although the risk is less acute, with 

potentially only the sole purpose test 
in play, the same careful evidence 
gathering and documentation is 
recommended where rental relief is 
granted to a party who is not related 
to the SMSF trustee. Unless it can be 
demonstrated that the relief granted 
was actually still in the broader 
interests of the SMSF, then a breach of 
the SIS Act is a possibility.  
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JUSTIFICATION
To establish a strong case for granting 

rental relief, SMSF trustees should 
obtain sufficient evidence including the 
following where applicable:

• the financial circumstance of the 
tenant. In terms of evidencing this, it 
may take the form of:

• their eligibility for JobKeeper 
(which itself requires evidence of 
a downturn in turnover of at least 
15%)

• year-to-date financial statements

• cashflow forecasts

• a report from the tenant’s 
registered tax agent that the 
tenant is experiencing COVID-19-
related financial difficulties that 

may impact their ability to pay 
the agreed rate of rent

• government restrictions that may 
impact the tenant long-term, 
such as those imposed on large 
restaurants where, even when they 
are permitted to again open, social 
distancing requirements in the 
venue may still nonetheless impact 
capacity and profitability  

• any comparable rental relief that 
is being offered by arm’s length 
landlords to their tenants

• the difficulty in leasing out the 
property to a new tenant, should 
the current tenant default on the 
lease. The location of the property, 
or the type of property may mean 
that retaining the current tenant 
– even with rental relief – is in the 
long-term best interests of the SMSF, 
particularly where the current tenant 
has an otherwise good history in 
terms of paying on time and looking 
after the property 

• to the above point, if the property 
was untenanted, it may be more 
difficult to obtain insurance cover. 
Additionally, untenanted properties 
are arguably more vulnerable to 
break-ins and natural deterioration/
rundown.  

It is important that any rental relief 
that is granted is proportionate to the 
above, and that the new arrangement 
is properly documented by amending 
the lease agreement between the 
parties, including the reasons for any 
reductions. 

PROPERTY ACQUIRED VIA  
AN LRBA

Where an SMSF borrowed money 
from a related party to finance the 
property purchase under a limited 
recourse borrowing arrangement 
(LRBA), the SMSF may find itself in a 
similar position to tenants who are 
unable to pay rent. Where the SMSF 
is receiving reduced lease payments 
from the tenant, they may be unable to 
service the LRBA. In this case, potential 
contraventions of the SIS Act may be in 
play as follows:

• The earlier-listed SISA 
contraventions, unless the lender (be 
they are related party or unrelated) 
is seen to be acting at arm’s length 
to the SMSF – collecting money 
owing pursuant to the loan. Again, 
documentary evidence justifying any 
concessions needs to be obtained to 
position against penalties that may 
otherwise be imposed. 

•  Where the lender is a related party, 
unless the ATO’s safe-harbor terms 
and conditions of borrowing are 
complied with as set out in ATO 
practical compliance guideline PCG 
2016/5 (meeting monthly principal 
and interest repayments), the non-
arm’s length income provisions of 
the SIS Act may be enlivened. PCG 
2016/5 states at paragraph four:

The trustees will need to be able 
to otherwise demonstrate that the 
arrangement was entered into and 
maintained on terms consistent 
with an arm’s length dealing. One 
example of how a trustee may 
demonstrate this is by maintaining 
evidence that shows their particular 
arrangement is established and 
maintained on terms that replicate 
the terms of a commercial loan 
that is available in the same 
circumstances. 

In summary, where the related-
party lender provides any relief to 
the SMSF that is not comparable to 
an arm’s-length arrangement (that it 
may offer unrelated parties in these 
fraught economic times), then the ATO 
may then apply the non-arm’s length 
provisions of the SIS Act to tax any net 
income or future capital gain from the 
property (for the entire future period 
of ownership) at the top individual 
marginal tax rate. Whether these 
provisions are applied may ultimately 
depend on whether the SMSF can 
justify with documented evidence that 
the decision to alter repayment terms 
is done on a commercial basis as if the 
parties were unrelated.    

As at September 2019, 

SMSFs had a total of 
$64,606 million 

directly invested 

in non-residential 

(commercial) property 

in Australia, and further 

$35,024 million in 

Australian residential 

property.  Add to this 

a total of $43,072 
million in limited 

recourse borrowing 

arrangements (LRBAs), 

and the total property 

investments for 

SMSFs was $142,702 
million – representing 

approximately 19% of 

net SMSF assets.  
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Generally, if an SMSF invests in 
a related trust, that investment 
constitutes an in-house asset. Naturally, 
there are strict rules limiting in-house 
asset investments. However, certain 
exceptions exist. 

One popular exception exists in 
div 13.3A of the Superannuation Industry 
(Supervision) Regulations 1994 (Cth) 
(SIS Reg). In order for that exception 
to apply, a number of criteria must be 
satisfied at all times, such as:

• the unit trust must not have any 
borrowings 

• if the unit trust leases business real 
property to a related party, that 
lease must be legally enforceable

• the unit trust only conducts 
transactions on an arm’s length 
basis, and

• the unit trust does not lend any 
money (noting that a loan in this 
context can include a rent deferral).

A unit trust that satisfies these criteria 
is often referred to as a non-geared unit 
trust or as a 13.22C unit trust.

The ATO has previously expressed the 
view that failure to meet any of these 
criteria, regardless of any subsequent 
rectification, will see the in-house 
asset exception cease to apply for the 
investment. See SMSFD 2008/1.

Accordingly, the industry keenly 
awaited ATO input on what relief is 
available for unit trusts with tenants 
who are struggling financially due to 
COVID-19.

Rent relief for SMSFs holding interests  
in non-geared unit trusts
The ATO has provided timely and practical guidance for SMSFs with 
investments in related unit trusts that want to provide rent relief to 
tenants who are struggling financially due to the impacts of COVID-19. 
There are ways accountants can help SMSFs ensure that these dealings 
are consistent with an arm’s length relationship.

By Bryce Figot
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WHAT THE ATO HAS SAID
The ATO has provided guidance at 

www.ato.gov.au/General/COVID-19/
COVID-19-frequently-asked-questions/
Self-managed-super-funds-frequently-
asked-questions/. The answers relevant 
to this article include:

If your SMSF holds an interest in an 
interposed entity, such as a non-
geared company or unit trust, and that 
interposed entity leases property to a 
tenant, we will not treat the investment 
in the interposed entity as an in-
house asset for the current and future 
financial years as a result of a deferral 
of rent being provided to the tenant due 
to the financial effects of COVID-19.

If there are temporary changes to 
the terms of the lease agreement in 
response to COVID-19, it is important 
that the parties to the agreement 
document the changes and the reasons 
for the change. You can do this with a 
minute or a renewed lease agreement 
or other contemporaneous document.

The above does not mention a rent 
reduction or waiver. However, provided 
that any rent reduction or waiver 
is consistent with an arm’s length 
dealings, the reduction or waiver is 
allowable under the legislation and so 
no express clarification is needed.

A deferral of rent is more tricky. A 
deferral of rent can constitute a loan 
in this context (see SMSFR 2009/3). 
Accordingly, the following ATO 
comments are welcome relief: “... we 
will not treat the investment … as an in-
house asset … a result of a deferral of 
rent being provided to the tenant due 
to the financial effects of COVID-19”.

WHAT ACCOUNTANTS SHOULD 
ENSURE THEIR CLIENTS DO 

It is vital that evidence is collected 
and that evidence tests whether 
dealings are consistent with an arm’s 
length relationship. Obvious factors 
are whether a tenant is eligible for 
JobKeeper payments, and how much 
the tenant’s revenue has decreased by. 
In addition, statements from experts 
(typically a real estate agent with 
expertise in the relevant area) are ideal.

DOCUMENTATION REQUIRED
The ATO has mentioned documenting 

any change to a lease by way of a 
“minute or a renewed lease agreement 
or other contemporaneous document”. 
That may well satisfy the ATO, however, 
the requirements of the state or 
territory where the real estate is 
located must still be considered. 

For example, in Victoria, the COVID-19 
Omnibus (Emergency Measures) 
(Commercial Leases and Licences) 
Regulations 2020 (Vic) are framed in 
terms of a “variation to the eligible lease; 
or any other agreement”. A minute 
does not constitute an agreement 
or a variation to a lease, because it is 
typically a unilateral instrument. 

Further, the lease must be legally 
enforceable at all times in order for 
the investment in the unit trust to be 
excepted from constituting an in-house 
asset. The ATO has only said that a 
deferral of rent (ie technically a loan) 
will not cause the ATO to cease treating 
the investment as being eligible for 
the in-house asset exception: the ATO 
has said nothing regarding how it will 
approach non-enforceable leases.

Accordingly, there is prudence in 
getting a property lawyer to draw up 
the variation to the lease.

Related to this, it is important to 
remember the constraints of non-
lawyers preparing legal documents. 
Unless you are a qualified practising 
lawyer, you should not prepare and 
charge for legal documents.

WHICH QUESTIONS STILL REMAIN 
AND HOW BEST TO HANDLE THEM

A number of questions still remain. 
The principal one relates to non-arm’s 
length income.

Namely, some have asked about 
tenants who don’t decrease their rent 
and whether this will cause non-
arm’s length income. As a practical 
starting point, I suspect the ATO 
would be unlikely to view non-arm’s 
length income as merely a tenant and 
landlord following the terms of a pre-
existing existing lease. However, I do 
have to acknowledge the theoretical 
possibility that a related party tenant 
who continues to pay the same rent to 

the landlord could conceivably cause 
non-arm’s length income. If there is 
a significant decrease in the related 
party’s business due to COVID-19 
and yet there is no reduction in rent, 
naturally, this would be an excellent 
instance to collect and retain evidence 
relating to proving that dealings 
are consistent with an arm’s length 
relationship (as discussed above).

CONCLUSION
The ATO has provided timely and 

practical guidance for SMSFs with 
investments in related unit trusts 
affected by COVID-19. Clients will be 
well placed if they collect evidence that 
proves dealings are consistent with an 
arm’s length relationship and if they 
ensure that they have properly drafted 
variations to lease agreements.  

SUPERANNUATION

Bryce Figot is Special Counsel at DBA 
Lawyers. Bryce is recognised as one 
of Australia’s leading SMSF lawyers. 
He holds a Master of Laws from the 
University of Melbourne, where he 
is also a senior fellow and subject 

coordinator for the Masters subject, 
Taxation of Superannuation.
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Æ This article is for general 
information only and should 
not be relied upon without 
first seeking advice from 
an appropriately qualified 
professional.
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Insurance in super and the risk of 
losing cover during the COVID-19 crisis 
Many Australians use their superannuation funds for personal 
insurance and members should regularly check that their 
insurance is adequate. The COVID-19 crisis provides extra 
reasons for ongoing diligence. 

By Gabriela Rusu  
Gabriela Rusu Superannuation Services

44   |  Outlook   |   July/August 2020   taxandsuperaustralia.com.au



SUPERANNUATION

INSURANCE WITHIN 
SUPERANNUATION

Super funds (including SMSFs) can 
only provide insurance cover for 
their members if the insured event 
is consistent with one of following 
conditions of release specified in 
Schedule 1 of the Superannuation 
Industry (Supervision) Regulations 1994 
(SIS Regs): 

• death

• terminal medical condition

• permanent incapacity 

• temporary incapacity.

The requirement to align the 
insurance cover with these conditions 
of release is considered to be in the 
best interest of members so that the 
insurance proceeds are made available 
to members when the insurer pays the 
benefits to the fund under the relevant 
policy. 

Subject to some transitional rules, 
this requirement applies to people who 
have joined their super fund from 1 July 
2014. Prior to that date, there were no 
restrictions on the policy type as long 
as the decision to acquire insurance 
complied with the sole purpose test, the 
acquisition rules and the governing rules 
of the fund. This new approach was 
adopted to end the practice of members 
being charged insurance premiums 
where the payments could be trapped 
in the fund and the proceeds may not be 
released because the member may not 
satisfy one of the relevant conditions of 
release for superannuation purposes. 

A significant number of super funds 
(including SMSFs) provide insurance 
cover to their members.

SMSF trustees are required to address 
the insurance needs for each member 
of their fund in their fund’s investment 
strategy. While this does not make 
insurance mandatory, it requires the 
trustees of these funds to actively 
consider the insurance needs of each 
fund member to determine whether:

• it is appropriate to take out 
insurance cover on a fund member  

• to have a member’s insurance policy 
inside or outside their SMSFs. 

The common types of insurance 
cover provided to super fund members 
are:

• life insurance (also referred to as 
death cover)

• total and permanent disability (TPD) 
insurance, and

• income protection insurance.

LIFE INSURANCE 
If a member has taken out life 

insurance through their super fund and 
subsequently dies, the insurer pays the 
insurance proceeds to the super fund’s 
trustee.

The insurance proceeds will generally 
be added to the deceased member’s 
superannuation interest from which the 
premiums have been paid (provided the 
trust deed governing the fund allows 
for such allocation) and paid to their 
beneficiaries along with the member’s 
remaining account balance. 

As super funds can claim a deduction 
for life insurance premiums used to 
provide superannuation death benefits 
for their members, it is advantageous 
for a member entitled to make 
deductible contributions to take out 
life insurance through their super fund 
because those contributions can be 
used to pay the insurance premiums 
while effectively claiming a tax 
deduction for the cost of the premiums.

Also, by taking out life insurance 
through a super fund, there is less 
impact on an individual’s day-to-day 
cashflow if the premiums are deducted 
from their superannuation savings. 
On the downside, the premiums will 
reduce the member’s retirement 
savings over time. 

Because death is a compulsory 
cashing event under the super law, 
death benefits (including the insurance 
proceeds) cannot remain in the fund 
upon a member’s death. The trustees 
must, therefore, ensure their death 
benefits are paid out to the deceased 
member’s beneficiaries or the legal 
personal representative of their estate 
as soon as practicable after death. 

Only a beneficiary who is classified as 
a dependant under the Superannuation 
Industry (Supervision) Act 1993 (the SIS 

Act) (often referred to as a dependant 
for superannuation or SIS Act purposes) 
is eligible to receive these death 
benefits. In this context,  a dependant 
includes a spouse and child of the 
deceased, as well as someone financially 
dependent on the deceased or in an 
interdependency relationship with them 
just before the member died.

TPD INSURANCE 
TPD insurance benefits are designed 

to provide direct compensation to 
a member if they become seriously 
disabled and are unlikely to work again.

If a member has taken out TPD 
insurance through their super fund 
and subsequently becomes totally and 
permanently disabled, the trustee of 
their fund must be satisfied that the 
insured member meets the ‘permanent 
incapacity’ condition of release specified 
in Schedule 1 of the SISR for the benefits 
to be payable to the member. 

For subsection 10(1) of the SIS 
Act, a fund member is taken to be 
suffering ‘permanent incapacity’ if 
the  trustee “... is reasonably satisfied 
that the member’s ill health (whether 
physical or mental) makes it unlikely 
that the member will engage in gainful 
employment for which the member 
is reasonably qualified by education, 
training or experience”.

If the member is insured under the 
any occupation TPD definition, the 
member is generally covered if they 
are incapacitated to the extent that 
they will be unlikely to return to work 
in any occupation for which they are 
reasonably suited by education, training 
or experience. As this is consistent with 
the concept of permanent incapacity 
outlined above, the only definition that 
would be permitted under the super 
rules would be the ‘any occupation’ 
definition of TPD.

The own occupation definition of 
TPD would not be permitted because 
it does not meet the definition of 
permanent incapacity under the SISR 
and, as a result, the member may 
be unable to access the insurance 
proceeds from the super fund when 
they become seriously disabled and 
need it the most. 
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Permanent incapacity is a condition 
of release with nil cashing restrictions.

Basically, if a member satisfies the 
any occupation TPD definition and the 
definition of permanent incapacity 
under the SIS Regs, the insurance 
company will pay the proceeds to the 
fund’s trustees who will be able to pay 
the insurance policy proceeds together 
with the member’s account balance 
to the member in either a lump sum, 
an income stream (ie a pension) or a 
combination of both.

It is also worth noting that when the 
benefit is paid as a lump sum and the 
member provides the trustee with 
medical evidence of the disability from 
two medical practitioners, the tax-free 
component of the lump sum may be 
increased to reflect the period the 
member would have been gainfully 
employed. 

With regard to the formula used 
to calculate the additional tax-free 
component, it is interesting to note that 
the further a member is from their last 
retirement date when they terminate 
their employment due to disability, the 
higher the tax-free component will be. 

For example, let’s assume a member 
receives a disability benefit of $500,000 
from their SMSF as a result of a work 
accident occurring in 2019. After taking 
into account the member’s particular 
circumstances (such as date of birth, 
eligible service date, termination of 
employment date, days to retirement, 
initial tax-free/taxable components 
of their benefit) and applying the 
appropriate formula, the increased 
tax-free component of the member’s 
disability payment is approximately 
$203,000. In contrast, if the member 
had suffered this accident, say, 10 years 
earlier, and received the same amount 

($500,000), the increased tax-free 
component would have been about 
$338,000.

INCOME PROTECTION INSURANCE
Income protection benefits 

are designed to provide direct 
compensation to a member for the 
salary lost because of an illness or 
injury. 

As these benefits are only payable 
in the event of the temporary 
disablement of a member, trustees 
must be satisfied that the insured 
member meets the ‘temporary 
incapacity’ condition of release 
specified in Schedule 1 of the SIS Regs.

Temporary incapacity in relation to a 
member who has ceased to be gainfully 
employed (including a member who 
has ceased temporarily to receive any 
gain or reward under a continuing 
arrangement for the member to be 
gainfully employed) is defined in the SIS 
Regs as “... ill-health (whether physical or 
mental) that caused the member to cease 
to be gainfully employed but does not 
constitute permanent incapacity”.

In order to comply with the 
temporary incapacity definition, 
a member must cease gainful 
employment as a result of their illness.  

A person in between jobs, looking 
for work, who becomes sick but is still 
able to work part time or who is on 
fully-paid sick leave will not satisfy this 
requirement and, thus, will be unable 
to access income protection benefits 
from their super fund.

For SMSFs, the fund’s auditor would 
require a trustee declaration that states 
the period of incapacity and proof that 
the member ceased to receive any gain 
or reward for that period. 

Unlike ‘permanent incapacity’, the 
‘temporary incapacity’ condition of 

release can only be accessed as a non-
commutable income stream that meets 
strict requirements under the SIS Regs.

Under these requirements, 
temporary incapacity benefits are only 
payable for the period of incapacity 
and cannot be sourced from a 
member’s minimum benefits. 

Because of this, a fund can only pay 
a benefit in the instance of temporary 
incapacity from insured benefits or 
voluntary employer contributions. This 
means member contributions (and 
the earnings) and mandated employer 
contributions, such as super guarantee 
contributions (and the earnings) cannot 
be used to fund temporary incapacity.

Furthermore: 

• The fund will not have to include the 
insurance proceeds it receives from 
the insurer in its assessable income. 

• The non-commutable income 
stream must pay benefits at least 
monthly and have no residual capital 
value. 

• When the benefits are paid to the 
member from the fund, they need to 
be treated as ordinary income and 
taxed at the member’s applicable 
marginal tax rates. Although it may 
seem like a regular pension from a 
super fund, the benefit is not taxed 
like a pension, and there is no access 
to the 15% pension tax offset. The 
payments are instead regarded as 
member’s normal income for the 
same reason that the proceeds of 
an income protection policy held 
outside superannuation would need 
to be included in the recipient’s 
assessable income. This would be 
the case regardless of whether or 
not the member is 60 years old or 
older.

The new law changes would likely leave hundreds 
of thousands of people facing the COVID-19 crisis 
without life, disability or income protection at a time 
they may need insurance more than ever. 

“
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THE LATEST CHANGES TO 
INSURANCE ARRANGEMENTS

From 1 July 2019, the Federal 
Government adopted new rules that 
aim to prevent the unnecessary erosion 
of people’s retirement savings through 
inappropriate insurance arrangements. 

As part of the rules, super providers, 
excluding SMSFs and small APRA funds, 
are unable to provide insurance by 
default when an account has been 
inactive for more than 16 months. 
Generally, a member holds an inactive 
super account if the account has not 
received any contributions or rollovers 
for 16 months or longer.

From 1 April 2020, additional 
rules were introduced to stop super 
providers automatically providing 
insurance cover on an opt out basis to 
members where:

• a new member is aged less than 25 
years old

• the member holds an account with a 
balance below $6,000

However, the dangerous occupation 
exemption recognises that certain 
occupations carry a higher degree 
of risk, such as (but not limited to) 
emergency service workers. 

This exemption allows trustees to 
continue to provide insurance on an 
opt out basis where: 

• the member is employed in a 
dangerous occupation

• it is reasonable to expect that 
the contributions paid into the 
product will be for the member’s 
employment in that occupation, and 

• the fund trustee has notified APRA in 
writing that the exception will apply 
to the product and the election is in 
force. 

Prior to those changes coming 
into effect, most super funds (other 
than SMSFs and small APRA funds) 
automatically provided life and TPD 
insurance cover to members upon 
joining the fund. Some of those funds 
also automatically offered income 
protection insurance as default 
insurance and required a member to 
opt out of it if the member didn’t deem 
it necessary for them. 

Under the new rules, if a member 
with an inactive low balance super 
account (below $6,000) in a large 
APRA regulated super fund wants to 
keep their insurance, they will need 
to tell their super fund (ie ask for the 
insurance to be provided) or contribute 
to that super account. If no action is 
taken, their insurance will be cancelled 
automatically, and the member’s super 
account(s) will be transferred to the ATO 
to avoid their accounts from fee erosion.

Also, insurance cover will not be 
provided by a large APRA regulated 
super fund for a new member aged 
under 25 unless they:

• write to their fund to request 
insurance through their super

• work in a dangerous job and 
the trustee determines that the 
dangerous occupation applies - the 
new member can, however, choose 
to cancel this cover if they do not 
want it.

THE IMPACT OF COVID-19 ON 
INSURANCE COVER 

As part of its economic response 
package to the COVID-19 pandemic, 
the Federal Government implemented 
a new temporary measure to allow 
individuals affected by COVID-19 
to access up to $10,000 of their 
superannuation in 2019-2020 and a 
further $10,000 in 2020-2021.

Given the recent changes to 
insurance arrangements for members 
of large APRA-regulated funds (as 
outlined earlier), the new early 
release measures could see some of 
those members losing their income 
protection and life and total permanent 
disability insurance cover if they fully 
withdraw or end up with a super 
balance that drops below $6,000. 

Many people are also at risk of 
having their insurance automatically 
cancelled if their large APRA-regulated 
fund account(s) is considered inactive 
because they are unable to contribute 
for a continuous period of 16 months 
as a result of financial stress due to the 
coronavirus pandemic. 

While the latest changes to insurance 
arrangements do not apply to SMSFs, 
withdrawing super early may also affect 
SMSF members who have a secondary 
APRA-regulated fund that provides 
them with insurance cover. They are, 
therefore,  also at risk of losing their 
insurance cover in those funds if their 
APRA-regulated fund account(s) has a 
balance below $6,000 or is considered 
inactive due to no contributions for a 
continuous period of 16 months. 

It is, unfortunately, expected that 
the new law changes would likely leave 
hundreds of thousands of people facing 
the COVID-19 crisis without life, disability 
or income protection at a time they may 
need insurance more than ever. 

Given insurance cover inside 
superannuation is a secure way of 
protecting fund members against the 
financial strain that serious illness, 
injury or death can cause, it is critical 
for people who intend accessing their 
super early to consider the impact on 
their insurance and be aware of the 
implications before withdrawing.  
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There are a range of areas that 
employers must consider when planning 
for their employees to return to work.

KNOWLEDGE 
Work health and safety legislation 

obliges businesses (in consultation with 
their workers) to assess the way work 
is performed, identify and understand 
risks of infection and implement 
appropriate control measures. 
Employers are expected to know and 
keep updated with the latest advice 
from State and Federal Governments, 
health authorities and work health and 
safety regulators.  

CONSULTATION 
Employers need to communicate 

with employees regularly in relation to 
ways to control the risk of exposure.  
Keeping employees informed will build 
confidence that employers are doing 
what they can to minimise the risk 
of contracting the virus. Businesses 
should also consult with other duty 
holders, such as contractors and 
suppliers.

SYSTEMS OF WORK
Employers need to ensure physical 

distancing of 1.5 metres when 
employees are working and on breaks. 
Employers can help facilitate this by:  

• Rearranging work stations and break 
rooms.

• Reconsidering using hot desks and 
ensuring contactless delivery. 

• Staggering working hours to reduce 
crowding on public transport and in 
lifts, car parks and foyers.  

• Moving communications and 
meetings online. 

• Implementing roster changes (eg two 
split shifts and roster the same cohort 
of employees on the same shifts).

• Minimising face-to-face contact and 
providing PPE, hand sanitiser and 
cleaning products.  

• Ensuring bathrooms are well-stocked 
with hand wash and paper towels, 
and that bins are closed and surfaces 
cleaned regularly.  

Safe Work Australia has resources 
available, including signs and posters 
for display in workplaces. Visit 
safeworkaustralia.gov.au

Incident response
Workers displaying symptoms 

of COVID-19 must call the National 
Coronavirus hotline (1800 020 080) 
and be directed to stay home. It is 
reasonable to expect employers to 
require their workers to tell them 
if they feel unwell, have suspected 
symptoms or have had any contact with 
a symptomatic person or a confirmed 
case of COVID-19, or have been directed 
to self-isolate. Employers should ensure 
employees understand that no adverse 
action will be taken against them on this 
basis. 

Employers should plan for business 
continuity and response if there is 
a suspected or confirmed outbreak 
of COVID-19, including shutdowns 
and notifying relevant workers and 
visitors. They should have a protocol for 
reopening the workplace when it is safe 
to do so.

Legal corner:  
COVID-19 and keeping 
employees safe at work

As Australian states 
and territories start 
to relax or remove 
restrictions that were 
put in place to stop the 
spread of COVID-19, 
employers need to 
ensure that they, as 
far as is reasonably 
practicable, minimise 
the risks of employees 
contracting COVID-19 
when they return to 
the workplace.  

By Charles Power, partner,  
Holding Redlich and workplace 
relations specialist

LEGAL CORNER
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RISK ASSESSMENT
Workers are deemed to be at greater 

risk of more serious illness if they are 
infected with COVID-19 if they:
• are aged 70 or over 
• are aged 65 years or over and have a 

chronic medical condition
• have a compromised immune system
• are an Aboriginal and Torres Strait 

Islander person aged 50 years or over.

A risk assessment should be 
undertaken for this group of employees. 
It should consider the workplace and 
the work they ordinarily perform. Each 
individual’s medical condition needs to 
be understood because more than one 
medical condition, including respiratory 
illness or heart conditions, increases a 
person’s vulnerability if infected.

Employers need to think about how 
they will obtain a person’s medical 
information. Ideally, they will contact the 
employee’s GP or specialist in writing 
and outline their role, work environment 
and mitigations in place for COVID-19. 
The employees concerned have a legal 
obligation to cooperate with employers 
about these matters.

Once employers have sufficient 
medical information to assess the 
risk, all relevant matters, including the 
degree of harm that is likely to occur 
if the risk of contracting COVID-19 
eventuates, must be considered. Assess 
what practicable measures, if any, exist 
to reduce this risk.  Risk measures might 
include temporarily redeploying workers 
to a role where interaction with other 
people is minimised.

Employers need to respect the privacy 
of the health information collected and 
not use it for any purpose other than to 
ensure a safe working environment.  In 
most cases, the measures will not be 
discriminatory when taken to ensure 
the employee can perform the inherent 
requirements of the role.

If the employer concludes that the 
vulnerable employee cannot work in a 
safe manner while the risk of COVID-19 
infection exists, then the employee 
will likely have to remain at home. If 
they are unfit because of a medical 
condition that makes them vulnerable, 
they are most likely entitled to paid sick 
leave. If the vulnerability arises because 
of age (eg they are over 70 and cannot 
be given safe work), their absence 
will be unpaid leave, unless annual 
leave or long service leave is agreed, 
or the employer grants special paid 
leave. Employers should consult with 
employees about arrangements to take 
leave or work remotely.

DEALING WITH EMPLOYEE 
CONCERNS

 If an employee refuses to come 
to work because they are concerned 
about exposure to COVID-19, 
employers should consult with 
the employee to assess that the 
concerns are legitimate. Legitimate 
safety concerns may include that the 
employee is following a direction issued 
by State or Federal Government, they 
are considered a vulnerable employee, 
or there is a demonstrated risk of 
exposure or inadequate information 
available about the risk of exposure.

If the concerns are not legitimate, 
employers can direct employees to 
attend the workplace. If the employee 
refuses, employers may follow their 
usual disciplinary procedures for an 
unauthorised absence. However, 
employers need to be cautious and 
ensure that their directions are lawful 
and reasonable because employees may 
be able to challenge any dismissal under 
the Fair Work Act 2009 (eg dismissal for 
raising a complaint in relation to health 
and safety). 

EMPLOYEE RESPONSIBILITIES 
Employers should remind workers 

that they must take reasonable care for 
their own health and safety and that 
of others and comply with reasonable 
instructions and workplace policies and 
procedures.

LEGAL CORNER

Charles draws on more than 20 years 
of skills, expertise and experience in 

workplace relations and safety law. In 
2006, Charles was accredited by the 

Law Institute of Victoria as a workplace 
relations specialist. This year, Charles was 
awarded Lawyer of the Year — Employee 

Benefits Law, by Best Lawyers.

Article by Charle
s P
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Explainer

With more people working from 
home than ever, the ATO is accepting 
a temporary simplified method (or 
shortcut method) of calculating 
additional running expenses from 
1 March 2020 until at least 30 June 
2020. This period may be extended, 
depending on when work patterns 
return to normal.

Under the shortcut method, 
taxpayers can claim a deduction of 
80 cents for each hour worked from 
home due to COVID-19, provided the 
taxpayer:

• is working from home to fulfil 
employment duties and not just 
carrying out minimal tasks, such 
as occasionally checking emails or 
taking calls, and

• is incurring additional deductible 
running expenses as a result of 
working from home.

The taxpayer does not have to 
set aside a separate or dedicated 
area, such as a private study, of their 
home for working. However, having 
a dedicated space makes it easier 
to show that additional running 
expenses have been incurred.

The shortcut method rate covers 
all deductible running expenses, 
including:

• electricity for lighting, cooling or 
heating and running electronic items 
used for work, and gas heating 
expenses

• the decline in value and repair of 
capital items, such as home office 
furniture and furnishings

• cleaning expenses

• phone costs, including the decline in 
value of the handset

• internet costs

• computer consumables, such as 
printer ink

• stationery, and

• the decline in value of a computer, 
laptop or similar device.

The taxpayer does not need to have 
incurred all of these expenses, but 
they must have incurred additional 
expenses in some of those categories 
as a result of working from home due 
to COVID-19.

Where the shortcut method is used, 
the taxpayer cannot claim a further 
deduction for any of the expenses 
listed earlier.

Records — timesheets, diary notes 
or rosters — must be kept of the 
number of hours worked from home 
as a result of COVID-19.

Where taxpayers use the shortcut 
method to claim a deduction, the note 
“COVID-hourly rate” must be included 
in the taxpayer’s 2019-20 tax return.

Where the taxpayer was working 
from home to some extent prior to 
COVID-19 and claiming home office 
expenses under the standard method 
set out in the following diagram, the 
taxpayer can transition to the short-
cut method for the period 1 March 
2020 to 30 June 2020 (or longer if this 
period is extended). Once the short-
cut method ceases, the taxpayer can 
revert to their previous method of 
determining home office expenses.

The volume of people working from home due to COVID-19 has 
shone a new light on home office expenses and deductions.

EXPLAINER

Home office deductions during COVID-19
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EXPLAINER

Shortcut
method

1 March 2020 —  
30 June 2020

80 cents per  
hour worked

Actual 
expenses

Fixed 
rates

Home office  
expenses during 
COVID-19

Standard
method

• Running costs:  
Actual costs X hours/floor area etc

• Assets: Depreciation  
apportioned for private use

• Phone/internet: Actual cost 
apportioned for private use

• Consumables/stationery: Actual 
cost apportioned for private use

• Running costs: 52 cents per hour 
worked

• Assets (not furniture):  
Depreciation apportioned for private 
use

• Phone/internet: Actual cost 
apportioned for private use or $50 per 
year without substantiation

• Consumables/stationery: Actual cost 
apportioned for private use
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Presented by  
John Jeffreys, TSA Tax Counsel
n  Secure valuable CPE hours
n  Tax issues explained
n  Questions and debate highly encouraged
n  Comprehensive notes supplied
n  Meet your peers
n  Raise a client issue

Online  
Tax Discussion 

Groups
n Monthly sessions

n Choose from breakfast,  
lunch or evening  

timeslots

SESSIONS 
LIMITED TO  
20 PEOPLE

Book at: taxandsuperaustralia.com.au/OnlineDiscussionGroups
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