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Welcome to your revamped Taxpayer journal! With this new, 
contemporary look, we aim to deliver a refreshed layout we hope 
is more inviting and easy-to-read. Content-wise, our editorial team 

is always working to improve your experience and curate the information you 
need.

Your helpline calls and emails to us have been running hot over the past 
month in relation to the “$20,000 immediate asset write-off” for eligible small 
businesses.  It seems the measure has attracted a lot of “unregistered tax 
agents” – mostly in the form of used car salesmen and whitegoods sellers – 
who will offer almost anything to take advantage of the situation. Now that the 
legislation has been enacted and all that speculation as to its application is 
over, we have put together a definitive guide on this issue on page 4.

We have sought and heard your feedback about tax reform. Our detailed 
response to the Government’s Re:think discussion paper is up on our website, 
so please feel free to look through our ideas for change. Otherwise, starting 
from page 24, we have provided a highlights package, as well as a one-pager 
for those of you that just need the elevator pitch. Tax reform is a journey; your 
continuous feedback and opinions are highly appreciated.

We also have included two topics in this issue that should be close to your 
heart. It’s always good to have a refresher on the tips and tricks to minimise 
your CGT liability on the family home. With respect to your business structure, 
we have a look at the ATO’s concerns in light of its “hot off the press” 
publication on professional practices. It’s a must read for accountants, lawyers 
and medical professionals operating their own practice.

Finally, with our new series of member interviews, we are giving you the 
opportunity to share your experiences and insight. This month Véronique talks 
with Ralph Garcia about his small inner-city Melbourne practice.

We look forward to getting your constructive feedback to further improve this 
publication at marketing@taxpayer.com.au. We hope you enjoy reading this 
new Taxpayer as much as we enjoyed producing it! ♞

The Editorial Team

Change is not an event. It’s a process.

You can’t 
expect to 
meet the 
challenges 
of today with 
yesterday’s 
tools and 
expect to be 
in business 
tomorrow.  

From the editorial team

http://twitter.com/TaxpayersAU
https://soundcloud.com/taxpayers-australia
https://soundcloud.com/taxpayers-australia
http://www.facebook.com/TaxpayersAU
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In the 2015-16 Federal Budget, the Government 
announced a measure to temporarily allow small 
businesses an immediate write-off for depreciating 

assets acquired which cost less than $20,000.  This 
measure was enacted on 22 June 2015.  Some 
common queries with its application are addressed in 
this article. 

Unless otherwise stated, legislative references below 
refer to the Income Tax Assessment Act 1997.

At a glance: the $20,000 immediate write-off

“Small business entities” can elect to use the simplified 
capital allowance rules.

Before the 2015-16 Budget measure was announced, 
eligible small businesses were allowed to immediately 
deduct the cost of assets acquired for less than 
$1,000.  The $1,000 threshold is temporarily increased 
to $20,000 following the enactment of the Tax Laws 
Amendment (Small Business Measures No. 2) Bill 2015 
(the Bill) on 22 June 2015.  

Eligible small businesses can therefore immediately 
deduct each depreciating asset costing less than 
$20,000 which are acquired between 7.30pm (ACT 
legal time) on 12 May 2015 and 30 June 2017. The 
threshold reverts to $1,000 after 30 June 2017.

This measure also disables the five-year lock out rule so 
that businesses that have previously opted out of the 
small business capital allowance provisions can take 
advantage of the concession.

What is a “small business entity”?

Broadly, a “small business entity” (SBE) is defined in 
s328-110 as any business with an annual aggregated 
turnover of less than $2 million.  The meaning of 
“aggregated turnover” (s328-115) takes into account 
not only the annual turnover of the taxpayer, but also 
that of any entities “connected with” and/or “affiliates” 
of the taxpayer.  

See “Monitor turnover threshold” in breakout on the 
following page.

Accelerating your deductions

$20,000 ASSET WRITE-OFF

Feature article

http://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=r5466
http://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=r5466
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How does the $20,000 
immediate write-off work? 

Broadly, a small business will be able 
to immediately deduct the “taxable 
purpose proportion” (see below) of each 
depreciating asset costing less than 
$20,000 (s328-180). A “depreciating 
asset” is an asset that has a limited 
effective life and can reasonably be 
expected to decline in value over time 
(s40-30).

For assets costing $20,000 or greater, 
small businesses can elect to use 
a general small business pool and 
depreciate the cost of such assets at 
15% in the first year and 30% each year 
thereafter (s328-190).

These simple examples illustrate how the 
measure applies:

Example
Pamela bought a second hand skid 
steer loader for $17,000 on 28 May 
2015 which is used solely in her 
landscaping business. As the asset 
cost less than $20,000, Pamela 
will be able to claim an immediate 
deduction for this asset.
Example
Owen bought a new hydraulic press 
for $40,000 on 28 May 2015 which 
is used solely in his manufacturing 
business. As the asset cost more 
than $20,000, Owen cannot claim the 
$20,000 immediate deduction for this 
asset. Owen will add the asset to his 
small business pool.
Source: ATO publication, “Growing 
Jobs and Small Business – expanding 
accelerated depreciation for small 
businesses”

Is the $20,000 threshold GST-
inclusive?

Broadly, the cost of the depreciating 
asset is reduced by the input tax credits 
(ITC) the entity is entitled to claim for 

GST purposes (see s27-80).  

For a business which is registered for 
GST, the cost of the depreciating asset is 
its GST-exclusive value if it is fully entitled 
to claim ITCs.  If a business is not 
registered or required to be registered for 
GST, then the cost of the depreciating 
asset would be its GST-inclusive value as 
there is no entitlement to ITCs.

When can a small business 
claim a deduction?  

The deduction is claimed in the relevant 
income year for which the asset is “first 
used or installed ready for use” for 
income producing purposes between 
7.30pm (ACT legal time) on 12 May 
2015 and 30 June 2017.  A deduction 
is not available if the asset is “first used 
or installed ready for use” outside this 
period.

Therefore, it is not sufficient for a small 
business to obtain a deduction if they 
place an order and make a deposit for 
the purchase of an asset – the asset 
must also be used or installed for use 
within the relevant timeframe.   

Note that a “first use” requirement has 
also been introduced as an integrity 
measure – see commentary below.

What is the amount of the 
deduction?

Small business will also need to ensure 
that they only deduct the “taxable 
purpose proportion” of an asset which 
has a cost of less than $20,000. 

The “taxable purpose proportion” 
of a depreciating asset is defined in 
subsection 328-205(3) and in broad 
terms represents the proportion of an 
asset’s use in an income year that is 
for income producing purposes.  The 
business is required to estimate the 
extent to which the asset will be used 
for that purpose for the income year for 

MONITOR 
TURNOVER 

THRESHOLD!

“Small business 
entity” is 

a complex 
definition – 

monitor annual 
turnover to 

ensure your 
business is 

eligible for the 
income year. 

Feature article
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which the asset is first used or installed ready for use 
(subsection 328-205(2)). 

Therefore, if an asset with a cost of $10,000 is used 
60% for business purposes and 40% for private 
purposes, the SBE is only entitled to a deduction 
equal to the taxable purpose proportion of $6,000 (ie. 
$10,000 x 60%).

If an asset costs over $20,000, can the 
amount attributable to the “business use” 
be immediately deducted if that amount is 
less than $20,000?

No. Small businesses cannot attribute the cost of the 
asset between business and private use and claim 
the business portion where the amount relating to that 
portion is below $20,000. 

Depreciating assets that cost $20,000 or greater are 
allocated to the entity’s general small business pool 
irrespective of the extent of the asset’s business usage. 
The “taxable purpose proportion” of the asset’s cost 
(see above) is deducted at a rate of 15% in the income 
year in which it is first used or installed ready for use, 
and 30% in income years thereafter.

Example 1.2 from the Explanatory Memorandum to the 
Bill (the EM) Illustrates how this applies:

Example 1.2
Daryl’s Electrical Pty Ltd (Daryl’s Electrical) is a 
small business entity and satisfies the conditions 
to make the choice to apply the small business 
capital allowance provisions in the income year 
that runs from 1 July 2015 to 30 June 2016.
Daryl’s Electrical acquires a ute for $40,000 on 28 
July 2015. Daryl’s Electrical estimates that the ute 
has a taxable purpose proportion of 40% for the 
2015-16 income year. As the ute cost more than 
$20,000, Daryl’s Electrical is unable to immediately 
deduct the cost of the ute and the ute is instead 
added to Daryl’s Electrical’s general small business 
pool. 
Daryl’s Electrical’s general small business pool 
has an opening balance of $10,000 on 1 July 
2015 from assets added to the pool in previous 
income years. Assuming the ute was the only 
asset allocated to Daryl’s Electrical’s general small 

business pool in the 2015 16 income year, the 
deduction that Daryl’s Electrical can claim in the 
2015-16 income year under the pooling rules is 
15% of the taxable purpose proportion of the ute, 
and 30% of the opening balance of the pool. As 
the taxable purpose of the proportion of the ute is 
$16,000 (being 40% of $40,000), the deduction 
allowable is $2,400 (being 15% of $16,000) for 
the ute and $3,000 for the opening balance of the 
general small business pool.

Are second hand assets eligible?  

Yes. Both new and second hand assets will be eligible, 
except for a small number of exclusions which receive 
different depreciation treatment for tax purposes (see 
below). 

Which assets are excluded?
■	 Horticultural plants – subject to their own ‘uniform 

capital allowance’ rules.
■	 Capital works – subject to their own ‘capital works’ 

depreciation rules.
■	 Assets allocated to a low-value pool or software 

development pool – subject to the deduction rates 
applicable under those rules.

■	 Primary production assets for which the entity has 
chosen to use the normal depreciation rules rather 
than the simplified depreciation rules.

■	 Assets leased out to another party on a 
depreciating asset lease.

Can a deduction be claimed for a general 
pool balance at year end where its value is 
less than $20,000?

Yes. Prior to this measure being enacted, small 
businesses with a general pool balance of less than 
$1,000 at the end of the income year were entitled to 
write-off that balance. This “low value pool” (s328-210) 
threshold has increased to $20,000 under the new 
measures. This means that an immediate deduction is 
available if the pool balance is less than $20,000 at the 
end of an income year that ends on or after 12 May 
2015 and on or before 30 June 2017. 

Feature article
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“As a general rule, a small business is able to claim an 
immediate deduction if its closing pool balance for the 
relevant year is less than $20,000 with respect to the 
income years ending 30 June 2015, 30 June 2016 or 
30 June 2017. Special rules apply however to small 
businesses with substituted accounting periods.

What is the “cost” of a depreciating asset?

As noted, a small business is allowed to claim an 
immediate deduction for the “cost” of a depreciating 
asset if that asset has a cost of less than $20,000. 

Subdivision 40-C sets out what constitutes the “cost” 
of a depreciating asset, which consists of two elements: 
■	 First element cost: This is the amount taken to 

have been paid to hold a depreciating asset or to 
receive a benefit for such an asset (s40-185). This 
can include such things as the amount paid, the 
amount of a liability assumed, or the market value 
of non-cash benefits provided in acquiring the asset 
(see table under s40-185 for the full list of items).

■	 Second element cost: This is worked out after 
the asset is held. It includes amounts to bring 
the asset to its present condition and location 
from time to time (such as improvement costs), 
and expenditure that is reasonably attributed to a 
balancing adjustment event occurring for the asset 
(eg. disposal or scrapping of the asset).

Can a small business claim an immediate 
deduction for “second element cost” where 
the amount is less than $20,000?  

Yes. A small business can deduct the “taxable purpose 
proportion” of an amount included in the second 
element of a depreciating asset’s cost (for example, 
an amount spent on improving or transporting a 
depreciating asset), provided:
■	 the amount is under $20,000, and 
■	 the asset was used or installed ready for use for 

a taxable purpose during an earlier income year 
(subsection 328-180(2)). 

Example 1.3 of the EM illustrates how this applies:

Example 1.3
Taylor’s Tailoring Pty Ltd (Taylor’s Tailoring) is a 
small business entity and satisfies the conditions to 
make the choice to apply the small business capital 
allowance provisions in the 2014-15 and 2015 16 
income years. Taylor’s Tailoring’s income year runs 
from 1 July to 30 June.
On 1 June 2015, Taylor’s Tailoring purchases an 
industrial sewing machine for $5,000 for use in its 
tailoring business. The taxable purpose proportion 
of the sewing machine is 100%.
Taylor’s Tailoring chooses to apply the small 
business capital allowance provisions and writes 
off the asset by claiming a $5,000 deduction in its 
income tax return in the 2014-15 income year.
On 30 November 2015, an overlocking function is 
added to the machine to improve its functionality 
and for use in the tailoring business. The cost of 
this improvement is $2,000.
As the sewing machine was written off in the 
2014-15 income year and the amount of the 
improvement is less than $20,000, Taylor’s Tailoring 
claims a $2,000 deduction in its income tax return 
for the 2015-16 income year.

How does the $20,000 immediate deduction 
apply to vehicle trade-ins? 

Where a car is purchased and part of the consideration 
includes trading-in a vehicle, a common misconception 
is that an immediate deduction is available for the 
“change over value” provided that this value is less than 
$20,000. This is simply not correct.

In these circumstances, the “cost” of the depreciating 
asset for the purposes of claiming an immediate 
write-off includes both the cash amount paid and the 
market value of any trade-in (see What is the “cost” of 
a depreciating asset? above). Where the cost of the 
vehicle is $20,000 or greater, an immediate deduction is 
not available to the small business and the asset must 
be allocated to the general business pool. 

Example
A new car costs $25,000 and the car yard offers to 
trade in the business’ old car for $6,000 – an arm’s 
length value.  The “change over value” is therefore 

A small business will be able to immediately deduct the “taxable purpose 
proportion” of each depreciating asset costing less than $20,000.

Feature article
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“
Feature article

Listen to our free podcast: 
Episode 27, Debunking the 
$20,000 instant asset write-off:  
taxpayer.com.au/podcast.

$19,000.
The cost of the car is $25,000 for the purposes 
of working out the “first element” of cost.  This 
comprises of a $19,000 cash amount (Item 1, s40-
185(1)) and a non-cash benefit of $6,000 – being 
the market value of the vehicle traded in (Item 4, 
s40-185(1)).
A small business in this situation would not be 
entitled to the immediate deduction as the cost of 
the new car is not less than $20,000. It must be 
allocated to the general small business pool.

How will the new law affect assets obtained 
by way of financing arrangements?

Whether an immediate deduction is available will 
depend on the relevant terms of the financing 
arrangement and whether the business is deemed to 
“hold” the depreciating asset under s40-40 (see items 
1 to 10 of that section). In particular, items 5 and 6 in 
s40-40 covers cases like hire purchase agreements 
and assets subject to chattel mortgages, sales subject 
to retention of title clauses and assets subject to bare 
trusts.  

For example, a small business is typically entitled to 
an immediate deduction if the asset is acquired under 
a chattel mortgage – the holder of the asset for the 
purposes of s40-40 is taken to be the mortgagee who 
has legal title to the asset.

What integrity measures are in place?
■	 ‘First acquired’ requirement: A “first acquired” 

requirement is introduced in the tax law as an 
integrity measure. According to the Government 
in the EM, the requirement that an asset be “first” 
acquired at a particular time is a new feature in 
the law and is an additional requirement for the 
increased $20,000 threshold to apply. This additional 
requirement limits access to the increased threshold 
to a small business’ “new” assets. Requiring a 
depreciating asset to have been ‘first’ acquired 
by the small business ensures that assets cannot 
satisfy the acquisition requirement if they were 
previously acquired at an earlier time, temporarily 

disposed of, and then reacquired at or after the 
7.30 pm (ACT legal time) May 2015 start time in 
order to take advantage of the immediate write off. 

■	 General anti-avoidance provisions: The 
Government has also indicated that assets acquired 
under artificial or contrived arrangements will not 
have access to the $20,000 deduction. For such 
arrangements, there is scope for the Commissioner 
of Taxation to apply the general anti-avoidance 
provisions. 
An example of a contrived arrangement would be 
where a number of related small business entities 
that earned income from similar income sources 
sold their assets to one another in order to satisfy 
the ‘first acquired’ requirement and write off the full 
value of those assets under the increased threshold 
(the so-called “round robin arrangement”).  
While a specific provision has not been included 
under the amendments in relation to artificial or 
contrived arrangements, the Government notes that 
the general anti-avoidance provisions under Part 
IVA of the Income Tax Assessment Act 1936 are 
intended to be applied to arrangements of that kind 
(see PS LA 2005/24). 
If necessary, the Government has also indicated 
that it will introduce integrity measures for specific 
arrangements which will have application from 
7.30pm (ACT legal time), 12 May 2015. ♞    

If necessary, the Government has also indicated that it will introduce 
integrity measures for specific arrangements.

http://taxpayer.com.au/podcast
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Professional 
services 
practices 
under scrutiny
Practices providing accounting 
and legal services are receiving 
considerable attention from 
the Tax Office. Andy Nguyen 
dissects new ATO guidance 
which may affect small 
practices.

Professional services practices – most notably those 
providing accounting and legal services – have of late 
been under the microscope of the Commissioner of 

Taxation (the Commissioner). Hot off the press, the Australian 
Taxation Office (ATO) has finalised and released its risk 
assessment guidelines for professional practices at the end of 
last month. The ATO has recently been concerned with how 
the profits of such practices are allocated amongst principal 
practitioners and whether there is scope for the general anti-
avoidance rules to apply (Part IVA). The issues contained in the 
guidelines are not restricted to large professional practices – 
small practice owners will need to be aware of the implications. 
These will be illustrated by way of case studies. 

Legislative references below relate to either the Income Tax 
Assessment Act 1997 (ITAA97) or the Income Tax Assessment 
Act 1936 (ITAA36).

New ATO guidelines

On 30 June 2015, the ATO released its tax compliance risk 
guidelines for professional practices in a document entitled 
Assessing the risk: allocation of profits within professional 
firms (the guidelines) (available at www.ato.gov.au). The draft 
publication was released in October last year and has been 
updated to reflect feedback received. 

Professional services practices under scrutiny

http://www.ato.gov.au
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Professional services practices under scrutiny

The guidelines apply to arrangements within professional 
firms including, but not limited to, those providing 
services in the accounting, architectural, engineering, 
financial services, legal and medical professions.  

Whilst the ATO acknowledges that professional firms 
can be structured many ways, these structures in some 
cases may be used in ways that give rise to different 
tax consequences and result in tax compliance risks.

The guidelines explain how the ATO will assess tax 
compliance risks associated with the allocation of 
profits from the business structure of a professional firm 
carried on through a partnership, trust or company.

More specifically, the guidelines apply if:
■	 an “individual professional practitioner” (IPP) provides 

professional services to clients of the firm, or is 
actively involved in the management of the firm and, 
in either case, the IPP and/or associated entities 
have a legal or beneficial interest in the firm

■	 the firm operates by way of a “legally effective 
partnership1, trust or company” (see below), and

■	 the income of the firm is not personal services 
income (PSI) (ie. business income).

Further, the ATO states that for the 
purposes of its guidelines, income 
received from an associated service 
entity will also be considered when 
determining whether the IPP and/or 
associated entities meet the above 
guidelines.

Do the guidelines apply to 
practices deriving PSI?

The short answer is “no”. 

As noted, the guidelines are 
limited to practices entities deriving 
business income (as opposed to 
income from providing personal 
services by the practice owners). 

The ATO states that practice owners 
should refer to the existing tax 
rulings and guidance where the 
income derived by the professional 
practice is PSI.  

1: In this context, a partnership includes 
a partnership of trustees or companies.

KEY TERMS EXPLAINED

Term Meaning

Individual 
professional 
practitioner 
(IPP)

A person who provides services to clients of the firm, or 
to the firm itself.  

This person and/or their associated entities also have a 
legal or beneficial interest in the firm.  In other words, the 
practice owner/ principal.

The ATO states that themes emerging from case law 
indicate that the profit or income of a professional firm 
may comprise different components, reflecting a mixture 
of income from the personal exertion of the firm’s IPPs 
and income generated by the business structure – for 
example, from the activities of employees of the firm.

Legally 
effective 
partnership, 
trust or 
company

The practice entity is a legally valid and enforceable 
partnership, trust or company, and the arrangement has 
the effect of causing the partner, trustee, or company 
to derive income or share in practice profits for income 
tax purposes (subject to general anti-avoidance rules 
contained in Part IVA of the ITAA36).

Tax ruling IT 2639 provides, as a general rule of thumb, 
that if the trust, company or partnership carrying on the 
professional practice has at least as many non-principal 
practitioners as principal practitioners, then the income 
will be considered to be derived from the business 
structure.

Sole practitioners deriving personal services income 
should therefore not be subject to these guidelines.  

Reasons for increased scrutiny

The ATO indicates that since 2008 it has observed 
an increase in the use of partnerships of discretionary 
trusts and similar structures. Such structures are 
capable of allocating income from the professional 
services firm to associated entities for the benefit of the 
IPPs of the firm.  

Whilst there is a body of case law which deal with 
the alienation of income in practice entities, the ATO 
considers that none of these cases are exactly on point 
with the arrangements currently being implemented.  As 
such, there is uncertainty as to the appropriate level of 
alienation of practice income. 
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“
The object of the ATO guidelines is 
therefore to provide some level of 
certainty to practice owners whilst it 
identifies an appropriate test case to 
clarify the law. 

The ATO’s concerns

The ATO’s primary concerns relate to the 
tax compliance risks associated with the 
allocation of practice profits (particularly 
in accounting and legal practices) and the 
possible application of Part IVA to certain 
arrangements.

Specifically, the ATO states:

In some cases, practice income may be 
treated as being derived from a business 
structure, even though the source of 
that income remains, to a significant 
extent, the provision of professional 
services by one or more individuals. In 
this context, we are concerned that Part 
IVA may have application, despite the 
existence of a business structure. 
In particular, we are concerned that Part 
IVA may apply to schemes which are 
designed to ensure that the IPP is not 
directly rewarded for the services they 
provide to the business, or receives a 
reward which is substantially less than 
the value of those services. 
Where an IPP attempts to alienate 
amounts of income flowing from their 
personal exertion (as opposed to income 
generated by the business structure), 
the ATO may consider cancelling 
relevant tax benefits under Part IVA ...

In the ATO’s view, this is the case where:
■	 Income is not commensurate with 

contribution: The level of income 
received by the IPP does not reflect 
their contribution to the business 
and is not otherwise explicable by 
the commercial circumstances of the 
business.  

■	 Overall tax paid is less compared 
to IPP being taxed directly: Tax paid 
by the IPP and/or associated entities 

on profits of the practice entity is less 
than that which would have been paid 
if the amounts were assessed in the 
hands of the IPP directly, and the IPP 
is, in substance, being remunerated 
through arrangements with their 
associates.

■	 Structure lacks commerciality: 
The structure does not provide the 
IPP with advantages, such as limited 
liability or asset protection.

Low risk assessment

According to the ATO, taxpayers will be 
rated as low risk, and will not be subject 
to compliance action on this issue, where 
their circumstances indicate they meet 
one of the three benchmarks below 
regarding income from the firm.

Income from the firm can include:
■	 salary
■	 distribution of partnership or trust profit
■	 distributions from associated service 

entities
■	 dividends from associated entities, or 
■	 any combination of the above.

A low risk compliance rating is achieved 
in the ATO’s view if the IPP’s arrangement 
satisfies at least one of the following 
three benchmarks:

1.	 Market remuneration: The IPP 
receives assessable income from 
the firm in their own hands as an 
appropriate return for services 
provided to the firm. 
In determining an appropriate level of 
income, the taxpayer may use:
	● the level of remuneration paid to 

the upper quartile of professional 
employees providing equivalent 
services to the firm, or 

	● if there are no such employees 
in the firm, comparable firms or 
relevant industry benchmarks  
(eg. industry benchmarks for a 

Professional services practices under scrutiny

Income 
received from 
an associated 
service entity 
will also be 
considered 
when 
determining 
whether the 
IPP and/or 
associated 
entities meet 
the guidelines.
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Professional services practices under scrutiny

region provided by a professional association, 
agency or consultant).

2. 50% assessable to IPP: 50% or more of the 
income to which the IPP and their associated 
entities are collectively entitled (whether directly or 
indirectly through interposed entities) in the relevant 
year is assessable in the hands of the IPP.

3. 30% effective tax rate: The effective tax rate must 
be 30% or higher for both:
	● income from the firm to which the IPP is entitled, 

and
	● income from the firm to which the IPP and their 

associated entities are collectively entitled.

High risk assessment

The ATO deems an IPP’s arrangement to be at high risk 
of compliance action if all of the benchmarks outlined 
above cannot be satisfied.

Benchmark 3 illustrates that the ATO is willing to accept 
as a minimum an effective tax rate of 30% for practice 
income that is allocated (i) to the IPP, and (ii) to the IPP 
and their associated entities.  

This benchmark prevents practice owners from devising 
complex structures which allow for the overall tax 
payable on practice income to be reduced (including 
any income derived by an associated service entity). 
IPPs are therefore restricted on who they can allocate 
pratice income to.

The ATO indicates that the lower the effective tax rate, 
the higher it will rate the compliance risk posed by the 
arrangements and the greater the likelihood of ATO 
compliance action being commenced. For example, an 
arrangement with an effective tax rate of 15% will be 
rated as higher risk than one with an effective tax rate 
of 25%.

Other factors are also considered in the ATO 
publication.

Jack is a registered tax agent who operates his accountancy 
practice by way of a corporate structure – Bean Counters Pty 
Ltd.  He is the sole shareholder and director of the company and 
undertakes work as the sole principal of the practice.

Jill, who is Jack’s wife, occasionally performs administrative duties 
and is remunerated at a market rate for her services.

The majority of the income derived by the company is income 
from the provision of accounting and tax services.
The company position for the 2015-16 income year is as follows:

Fee income $300,000
Less: Expenses
            Salary – Jack (incl super) $50,000
            Salary – Jill (incl super) $10,000
            Operating costs incl depreciation $90,000 $150,000
Net profit $150,000

The net after-tax profit was not distributed but retained in the 
company.

Case Study One
Assume that the company is a personal 
services business for the purposes of the PSI 
rules contained in Part 2-42 of the ITAA97.  
Accordingly, the practice income is not 
subject to the alienation measure, and for 
simplicity, the company tax rate is 30%.

REQUIRED

Jack is concerned with the way with 
which his professional practice is currently 
structured and has sought specialist taxation 
advice.  He asks:
■	 Are the fees derived by Bean Counters 

Pty Ltd income from the provision of 
personal services by Jack? 

■	 What is the likelihood that the 
Commissioner of Taxation would apply 
Part IVA to the current practice structure 
given that company profits are to be 

Incorporated professional practice – sole practitioner
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retained and are unredistributed?
■	 If Part IVA were to apply, would the Commissioner’s 

conclusion be different if Jill was a passive investor 
in the company and the interests in Bean Counters 
Pty Ltd is held 50:50 by Jack and Jill?  

■	 What is the Commissioner’s view if the practice is 
operated by Jack and Jill as a “husband and wife” 
partnership notwithstanding that the majority of the 
practice income is generated by Jack?

SUGGESTED SOLUTION
Is the fee income derived by the company from the 
rendering of personal services?

The short answer is “yes”.

Whether the company derives PSI or business income 
will be determined by the extent to which assets and/or 
persons (other than Jack) contribute to the earning of 
the income.  Relevant assets might include equipment 
and goodwill.  

Professional services practices under scrutiny

Case Study One (continued)
Incorporated professional practice – sole practitioner

Administrative duties carried out by an 
employee, in this case, Jill, would not 
typically be relevant in considering the 
nature of the income earned.

Under the general rule of thumb in IT 
2639, if a trust, company or partnership 
carrying on a professional practice has at 
least as many non-principal practitioners 
as principal practitioners, then the income 
will be considered to be derived from 
the business structure. Absent any other 
non-principal practitioner in the practice, 
the income derived by the practice 
cannot be considered to be derived from 
the practice’s business structure but 
instead constitutes income from providing 
personal services.  Jack must consider 
the requirements in IT 2503 (PW) – see 
below.

What is the likelihood of the 
Commissioner applying Part IVA to this 
arrangement?

It is likely the Commissioner will apply Part IVA as profits 
from the incorporated practice remain undistributed to 
Jack as the principal. These profits would otherwise have 
been assessed in his hands.

According to tax ruling IT 2503 (Partially Withdrawn), 
the Commissioner accepts the incorporation of such 
practices where:
■	 there is nothing in the relevant State or Territory law 

to prevent incorporation
■	 there are sound business or commercial reasons for 

incorporation
■	 there is no diversion of income from the personal 

services of the professional practitioner to family 
members or other persons, and

■	 the only advantage for income tax purposes is 
access to greater superannuation benefits (refer to 
tax ruling IT 25). 

Note: The Commissioner indicates at para. 5 in IT 
2503 (PW) that the establishment of a company does 
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Case Study One (continued)
Incorporated professional practice – sole practitioner

nothing more in relation to income tax than reduce a 
professional’s income by the amount of an appropriate 
superannuation cover and should not attract the 
operation of Part IVA.

IT 2503(PW) applies where the income derived by the 
incorporated practice constitutes income from the 
rendering of personal services and not from a business 
structure.  Under the current structure, it had been 
concluded earlier that the practice income derived by 
Bean Counters Pty Ltd is personal services income.

The Commissioner is therefore of the view that, with 
such arrangements, the retention of profits in the 
practice company is generally not acceptable (para. 
10 in IT 2503(PW)).  According to the Commissioner, 
where profits of a practice company are retained, salary 
and superannuation contributions in respect of the 
practitioner are to be reduced accordingly.  

Such amounts retained in Bean Counters Pty Ltd must 
be distributed to the shareholder (ie. Jack) as a franked 
dividend at year end.  

Where any retained profits are not distributed as 
dividends to shareholders, then the prima facie 
conclusion is that the incorporation of the practice 
by the taxpayer was to minimise income tax. In such 
circumstances, the Commissioner is of the view that 
the income should be treated as that of the practitioner 
and Part IVA be appropriately applied (refer para. 12, IT 
2503(PW)).

If the practice income derived by Bean Counters Pty 
Ltd constitutes income from a business structure, 
it would not be necessary for the Commissioner to 
consider the application of IT 2503 (PW).  

Jack must be mindful however of the recent ATO 
guidelines published in Assessing the risk: Allocation 
of profits within Professional Firms.  These guidelines 
apply to professional practices whose practice income 
is not from the rendering of personal services.

Would the Commissioner’s Part IVA conclusion be 
different if the company was held 50:50 by Jack 
and Jill?

Prima facie, the Commissioner would still apply Part IVA 
to the arrangement; however, his reasons for applying it 
would arguably be different.  

The income derived by the company would still be 
treated as personal services income.

The Commissioner has previously expressed the view 
that Part IVA may apply to arrangements whereby 
profits are retained by an interposed entity (which is 
a “personal services business” under the PSI rules) 
and where the majority of the services rendered are 
not remunerated to the principal commensurate with 
market rates (TR 2001/8 at para. 261-267).  

The Commissioner is concerned with the lack of 
commerciality in the principal taking a salary which 
is significantly less than the worth of the services 
rendered by that person (or in certain cases, there is 
no remuneration at all).  Further concerns have been 
expressed where profits are retained by the company 
that are taxed at 30% rather than being distributed to 
the shareholders and taxed at their respective marginal 
rates.

The fact that Jack is not being remunerated 
commensurate with market rates and the fact that 
profits are retained in the company, it is likely that the 
Commissioner would apply Part IVA, in the absence of 
other compelling reasons supporting the adoption of the 
arrangement.

It is likely that Part IVA would be applied even if 
dividends were to be declared and distributed promptly 
to the shareholders (ie. Jack and Jill).  In this case, Jill 
would receive half of the distribution thereby diverting 
income from Jack – the principal rendering the 
professional services.  

The risk of ATO audit is heightened to the extent that 
a distribution to a family member (or associated entity) 



  The Taxpayer: July 2015 ♞ 15

“reduces the overall tax liability to the principal – that 
is, the arrangement has been entered into with the 
dominant purpose of obtaining a tax benefit.

What is the Commissioner’s view if Jack and Jill 
operated the practice as a “husband and wife” 
partnership?

In Part IVA: the general anti-avoidance rule for income 
tax issued in December 2005, the Commissioner 
commented that Part IVA would not typically apply to a 
“husband and wife” partnership as follows:

Part IVA would not apply to a typical husband and 
wife partnership arrangement where there are no 
unusual features.
Under such an arrangement, a husband and wife 
conduct a business in partnership and, as the relevant 
Partnership Act provides, share equally in profits and 
losses, notwithstanding that only one party performs 
the main bulk of the work. This arrangement has the 

effect of dividing income equally notwithstanding that 
only one of the partners is the main generator of the 
income of the partnership. However, the arrangement 
also has the very real financial consequence of 
exposing each partner to full liability for the debts of 
the partnership...
In employee-like arrangements, provisions in the 
income tax law which specifically deal with the 
alienation of personal services income may apply 
in any event. This would mean that the partner 
performing the main bulk of the work is taxed on all 
of the partnership income. In such cases, Part IVA 
would have no application.

In these circumstances, the Commissioner should not 
apply Part IVA if Jack and Jill formed a husband and 
wife partnership. The net income of the practice would 
be taxed to each partner equally notwithstanding that 
the majority of the practice income is derived from 
Jack’s rendering of personal services.

Continuing with the facts contained in Case study 1: 

Jack has been approached by Mary and Harry to 
merge their respective accounting practices to form a 
three partner firm. They are currently working on a new 
structure and financial budget.

At this stage, they plan on incorporating a new 
structure – Bean Stalk Pty Ltd – in which each person 
would be an equal shareholder.  

Assume that the company is a personal services 
business for the purposes of the PSI rules contained in 
Part 2-42 of the ITAA97 and that the practice income is 
not subject to the alienation measure.

For the first two financial years of the company’s 
operation the principals have budgeted for net profit 
and staff head count be as follows:

Year Net profit Professional staff 
(excluding principals)

FY 1 $600,000* 0
FY 2 $1,500,000^ 5

* The net profit will not be distributed after the first year 
– this will be retained for working capital purposes.

^Assume that the top two employees in the practice are 
paid between $150,000 and $170,000 (upper quartile). 

Professional services practices under scrutiny

Case Study Two
Three partner professional practice

Part IVA would not apply to a typical husband and wife 
partnership arrangement where there are no unusual features.
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Case Study Two (continued)
Three partner professional practice

REQUIRED

Mary has suggested that rather than incorporating 
their practice, they should operate as a partnership 
of discretionary trusts, with each principal having their 
own discretion as to how their share of practice profits 
should be distributed.  

Again, Jack is concerned with the way that the new 
firm is being structured and has sought specialist 
taxation advice on this matter. He asks the following:
■	 For financial years 1 and 2 respectively, is the fee 

income derived by the practice income from the 
rendering of personal services?  

■	 For financial years 1 and 2 respectively, what is the 
likelihood that the Commissioner of Taxation would 
apply the general anti-avoidance provisions to the 
incorporated practice structure adopted?

■	 What is the level of tax compliance risk if the 
practice is conducted as a partnership of 
discretionary trusts?  How can this risk be mitigated 
by the principals of the practice?

Note: It is unnecessary to consider the tax implications 
of the partners merging their respective practices.

SUGGESTED SOLUTION

Is the fee income derived by the 
company from the rendering of 
personal services?

For the first year of operation, the profits 
derived by Bean Stalk Pty Ltd would 
likely constitute personal services income 
of the principals who have rendered the 
services.

Upon recruiting a considerable number 
of professional staff in its second year, 
it would be reasonable to conclude 
that the practice income derived in the 
firm’s second year is attributable to the 
business structure as opposed to the 
income rendered from the personal 
services of the practice owners. 

Whether the company derives personal 
services income or business income 

will be determined by the extent to which assets and/
or persons contribute to the earning of the income.  
The general rule of thumb prescribed in IT 2639 is 
instructive in concluding on the nature of the practice 
income – see Case study 1 response.

The application of the rule in IT 2639 to Bean Stalk Pty 
Ltd for years 1 and 2 is as follows:

Year Principal 
practitioners

Non-principal 
practitioners

Practice 
income is:

FY 1 3 0
Income from 
personal 
services* 

FY 2 3 5
Income from 
business 
structure 

*Jack, Mary and Harry will need to consider the 
requirements in IT 2503 to ensure that Part IVA will not 
apply. Further, for the income to be considered to be 
business income, they will neeed to demonstrate that it 
comes from a source such as an income producing asset 
or goodwill (IT 2639 para 8).



  The Taxpayer: July 2015 ♞ 17

What is the likelihood of the Commissioner 
applying Part IVA to this arrangement?

In its first year of operation, it is likely that the 
Commissioner will apply Part IVA to deny a tax benefit 
to the principals of the practice.  This would be the 
case if, according to the views expressed in IT 2503 
(PW), the profits derived by the incorporated practice 
remain undistributed to the principal practitioners at 
year end. 

This is a consequence of the practice income being 
properly characterised as income from the rendering 
of personal services (and not from goodwill or other 
assets). The Commissioner maintains for such 
practices that the retention of profits is generally not 
acceptable to the extent that the practice owners are 
not adequately remunerated for the value of services 
rendered.  

The fact that the funds have been retained for working 
capital purposes should not alter the Commissioner’s 
stance in IT 2503 (PW).  

In its second year of operation, the Commissioner 
would unlikely consider the application of Part IVA with 
reference to views expressed in IT 2503 (PW).  To the 
extent that Bean Stalk Pty Ltd can recruit the requisite 
number of practice staff, the income of the practice 
should be properly characterised as income generated 
from its business structure – see commentary above.  
Prima facie, profits derived by the practice may be 
retained at year end.

As the income derived by Bean Stalk Pty Ltd 
constitutes business income, there still may be scope 
for the Commissioner to apply Part IVA.  This is 
particularly the case where there is an allocation of 
profits within the firm. 

It is recommended that the principals of the practice 
refer to the ATO’s publication (see below).

What is the level of tax compliance risk if the 
practice is conducted as a partnership of 
discretionary trusts?

Professional practices which are conducted by way 
a partnership of discretionary trusts have been under 
recent ATO examination.  

This is a consequence of the structure providing 
scope to practice owners to allocate practice profits 
to associated individuals or entities who may not 
necessarily have contributed to the derivation of that 
income.  Put another way, the principal is not allocated 
profits commensurate with the value of the services 
rendered. 

To tackle this issue in the absence of case law 
which is precisely on point, the ATO released the 
publication: Assessing the risk: Allocation of profits 
within Professional Firms (issued 30 June 2015). Whilst 
there is an emphasis on partnership of discretionary 
trusts, the publication also applies to a professional firm 
carried on through a trust or company.

In its first year of operation, the principals of Bean Stalk 
Pty Ltd would not need to consider the benchmarks 
prescribed in the ATO guidelines – as the practice 
income is derived from rendering of personal services. 
The body of guidance previously issued by the 
Commissioner (such as IT 2639) should however be 
considered. 

The ATO guidelines however become relevant in the 
practice’s second year of operation to the extent that 
its practice income is properly derived from its business 
structure as forecasted. 

If this is the case, to mitigate the risk of any compliance 
action by the ATO, at least one of the following 
benchmarks must be satisfied by Jack, Mary and Harry 
in their own capacity as IPPs:
■	 Benchmark 1: Equivalent remuneration
■	 Benchmark 2: 50%
■	 Benchmark 3: 30% effective tax rate (see page 11).

The following example contained in the ATO guidelines 
is similar to the situation encountered by the three 
principals: 

Example 1
A professional firm subject to these guidelines 
has three equal trustee partners (with 
representative IPPs) and 10 employees. It 
generates a profit of $1.5 million for the year. 
The three highest paid professional employees 
of the firm earned between $240,000 and 
$250,000 during the year. The IPPs at the firm 
bring in new clients, personally endorse the work 

Professional services practices under scrutiny

 “Professional practices which are conducted by way a partnership 
of discretionary trusts have been under recent ATO examination.
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of the employees, provide supervisory services, 
and represent clients in high-risk and high-value 
matters.
Trust Partner 1 distributes the $500,000 as 
follows:
• $300,000 to IPP 1
• $200,000 to a company owned and 

controlled by the spouse of IPP 1.
Trust Partner 2 distributes the $500,000 as 
follows:
• $230,000 to IPP 2
• $20,000 to the spouse of IPP 2
• $250,000 to a company owned and 

controlled by IPP 2.
Trust Partner 3 distributes the $500,000 as 
follows:
• $60,000 to IPP 3
• $80,000 to the spouse of IPP 3
• $260,000 to a trust with losses
• $100,000 to a company owned and 

controlled by IPP 3.
Based on the guidelines above, IPP 1 will be 
considered low risk because they meet all three 
of the guidelines and therefore should not be 
reviewed for their allocation of profits.

IPP 2 does not meet two of the guidelines, 
because the amount returned by IPP 2 is less 
than that paid to the band of the highest paid 
professional employees of the firm, and IPP 2 
does not receive 50% or higher of the profits in 
their own hands. However, IPP 2 satisfies the 
effective tax rate measure, and on the basis that 
IPP 2 demonstrates no aggravating factors, they 
will be considered low risk.
IPP 3 is considered high risk – they do not meet 
any of the guidelines. IPP 3 is likely to face 
additional enquiry from the ATO.

Conclusion

If Jack, Mary and Harry, as IPPs, are to proceed with 
a partnership of discretionary trusts as their preferred 
structure, they will need to exercise caution in how 
practice profits are allocated amongst themselves and 
any associated entities.  

They will also need to take into consideration any 
commercial and legal ramifications of operating such a 
structure compared to their initially proposed corporate 
structure. ♞

Case Study Two (continued)
Three partner professional practice
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If buying a home is the Australian dream, selling it can be a (tax) nightmare.  
The “main residence exemption” is a way to save on tax when you sell.

Capital gains tax-proof your home

In this two part 
series, Andy Nguyen 
addresses frequently 
asked questions about 
how to sell your home 
CGT-free. 

One of the more generous concessions afforded under 
the capital gain tax (CGT) regime is the “main residence 
exemption”.  Broadly, the concession can allow an 

individual to fully disregard a capital gain or loss in relation to a 
disposal of their family home. Special requirements apply however.  
(All legislative references relate to the Income Tax Assessment Act 
1997 (ITAA97).)

By way of background, subdivision 118-B allows a taxpayer to 
disregard a capital gain or loss which arises when a “relevant” CGT 
event happens to a dwelling that qualifies as the taxpayer’s main 
residence (or a taxpayer’s ownership interest in it).   

This concession is typically referred to as the “main residence 
exemption” although the law applies to disregard a capital gain or 
loss on a CGT event happening with respect to the dwelling. 

Main residence exemption
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The main residence exemption is only available for 
the following “relevant” CGT events: A1, B1, C1, C2, 
E1, E2, F2, I1, I2, K3, K4 and K6. This also includes 
a CGT event that involves the forfeiting of a deposit 
(CGT event H1) as part of an uninterrupted sequence of 
transactions ending in one of those CGT events.

The most common CGT event which would apply 
however is CGT event A1.  This event happens when 
a dwelling is disposed by the taxpayer.  The event 
happens when the contract is entered into.  Absent 
such a contract, the event is taken to happen when 
there is a change of ownership in the asset.

Which taxpayers are eligible?

The main residence exemption is only available to 
individuals, and not to a company or, with certain 
exceptions, a trustee (including an individual trustee). 

The exemption however may be available to the trustee 
of a deceased estate or the trustee of a “Special 
Disability Trust” in special circumstances.

What is the key requirement?

For the main residence exemption to apply, the dwelling 
must have qualified as the taxpayer’s main residence 
throughout the “ownership period”. This is the period 
on or after 20 September 1985 when the taxpayer had 
an “ownership interest” in the dwelling or the land on 
which it is built. 

Aspects to consider in relation to “ownership interest” 
include: 
■	 A taxpayer’s “ownership interest” in a dwelling 

or land begins and ends on settlement of the 
respective contracts of sale, or when a right to 
occupy begins and ends (if relevant).

■	 A person is taken to have an “ownership interest” 
in a dwelling if the person has a legal or equitable 
interest in the land on which the dwelling is erected, 
or a licence or right to occupy the dwelling. In the 
case of a flat or a home unit, this is extended to 
include ownership of a share in a company that 
owns a legal or equitable interest in the land on 

which the building containing the flat or home unit is 
erected, provided the share gives the holder a right 
to occupy the flat or home unit. 

■	 In respect of joint owners of a dwelling, the main 
residence exemption applies to the interest of the 
joint owner or owners who actually use the dwelling 
as a main residence (IT 2485). This position is further 
supported by the Administrative Appeals Tribunal’s 
decision in Gerbic v FC of T [2013] AATA 664.  In 
this decision, the taxpayer acquired an interest in 
a dwelling jointly with his son. Only his son had 
resided in the dwelling. The AAT concluded that the 
taxpayer was not entitled to disregard a capital gain 
under the main residence exemption with respect 
to his joint interest because he did not reside in the 
property and established it as his main residence.  

What constitutes a “main residence”?

It is not enough that a taxpayer owns a dwelling; it must 
also qualify as a taxpayer’s main residence throughout 
their “ownership period”.

Withdrawn Tax Determination TD 51 set out factors the 
Commissioner of Taxation (the Commissioner) will take 
into account in determining this matter:
■	 the length of time the taxpayer has lived in the 

dwelling
■	 the place of residence of the taxpayer’s family
■	 whether the taxpayer has moved his or her personal 

belongings into the dwelling
■	 the address to which the taxpayer has his or her 

mail delivered
■	 the taxpayer’s address on the Electoral Roll
■	 the connection of services such as telephone, gas 

and electricity, and

■	 the taxpayer’s intention in occupying the dwelling.

Although the TD has been withdrawn, it still relevant as 
these views are reflected in the ATO’s CGT Guide and 
have been confirmed by various AAT decisions (see 
Re Erdelyi and FCT (2007) 66 ATR 872 and also Re 
Summers and FCT (2008) 71 ATR 279 where a shed 
qualified as a main residence).

“The main residence exemption is only available to individuals, and 
not to a company or, with certain exceptions, a trustee.
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Is there a minimum timeframe that I need to 
live in the dwelling?
No. There is no specified minimum timeframe for 
occupancy, although other main residence provisions 
such as the concession for construction, renovation or 
repair suggest that it can be established in as little as 
three months. In particular, refer to ATO ID 2006/189 
which indicates that a period less of than three months 
may suffice in certain circumstances.

The Commissioner states in TD 51W however that 
the relevance and weight to be given to each of the 
relevant factors (as detailed above) will depend upon 
the circumstances of each particular case. 

The mere intention to occupy a dwelling as a main 
residence, without doing so, will not be sufficient for the 
exemption to apply. Further, an overseas dwelling may 
qualify as a taxpayer’s main residence if the conditions 
for the exemption are met.

Can the main residence exemption extend 
to include adjacent land?

Yes.  The exemption for a main residence includes any 
land that is adjacent to the dwelling, to the extent to 
which the land is used for private or domestic purposes 
in association with the dwelling and does not, together 
with the land on which the dwelling is situated, exceed 
two hectares in area (s118-120). This will be a question 
of fact and degree depending on the particular  
circumstances.

A garage, store room or other structure owned by the 
person that forms part of or is attached to the building 
containing the flat or home unit is also eligible for 
exemption provided the structure is used primarily for 
private or domestic purposes. The land need only be 
close or near to the dwelling to be “adjacent” and it 
does not have to be contiguous with the land on which 
the dwelling is situated.

TD 1999/68 illustrates examples of adjacent land for 
the purposes of the main residence exemption:

Example 1 
Robert owns a 1.5 hectare property on which he 
has a house, swimming pool and tennis court. 
There is a public access laneway at the side of the 
house that separates the tennis court from the rest 
of the property. The land on which the tennis court 
is situated is considered to be adjacent land for the 
purposes of section 118-120. 
Example 2 
Bob and Lyn own a house in a country town. 
Lyn owns a horse which she rides in local horse 
competitions. There is no room for the horse in the 
backyard of the house, so Bob and Lyn bought 
a block of land some two street blocks away on 
which to run the horse. The total area of the land 
on which the house is situated and the horse yard 
is less than 2 hectares. The horse yard, which 
is used by Lyn primarily for private or domestic 
purposes in association with her house, is 

considered to be adjacent land for the purposes 
of section 118-120. 

Can the main residence 
exemption apply if adjacent land 
is sold separately?

No. If land adjacent to a dwelling 
(including a garage, storeroom, 
etc forming part of a home unit) is 
subject to a CGT event separately 
from the dwelling, the adjacent 
land does not qualify for the main 
residence exemption (s118-165). 

This will usually occur if land 
adjacent to a dwelling is subdivided 
and sold, such as under dual 
occupancy arrangements. 

A capital gain or loss in this situation 
is calculated on the basis that 

Main residence exemption
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the cost base of that part of the asset that is sold is 
determined under the rules in s112-25 for “split assets”, 
which require the original cost base of the dwelling 
to be apportioned to each new subdivided lot. This 
will include apportionment of any incidental costs of 
acquisition and non-deductible costs of ownership (eg. 
mortgage interest). 

See below for the extension of the main residence 
exemption to the compulsory acquisition of adjacent 
land where the rule in s118-165 would otherwise 
prevent an exemption.

Is there a limit on the area to which the main 
residence exemption applies?

Yes.  If a taxpayer’s land which is used for private 
or domestic purposes exceeds two hectares, the 
taxpayer can select the two hectares which will qualify 
for the main residence exemption, but it must include 
the portion of land on which the dwelling is situated (TD 
1999/67).

TD 1999/67 provides some examples of how the “two 
hectare rule” operates:

Example 1 
Fred owns a 10 hectare farming property and he 
uses 4 hectares primarily for private or domestic 
purposes in association with his dwelling. Fred sells 
the farm for $500,000, which includes $100,000 
for the farmhouse. The cost base of the entire farm 
is $300,000, including $80,000 for the farmhouse. 
Therefore, the cost base attributable to the 10 
hectares of land (which includes the land on which 
the farmhouse is located) is $220,000. 
Fred’s capital gain is $200,000, being $500,000 
less $300,000 (ignoring indexation). The cost base 
attributable to 2 hectares of the land is $44,000, 
being two-tenths of the total cost base of the land. 
The capital proceeds attributable to 2 hectares of 
adjacent land are $80,000, being two-tenths of the 
capital proceeds attributable to the land. Therefore, 
the capital gain in respect of the 2 hectares is 
$36,000, being $80,000 less $44,000. 
The capital gain on the farmhouse is $20,000, 
being $100,000 less $80,000. 
Fred may disregard his capital gains of $36,000 
(for the 2 hectares of land) and of $20,000 
(for the farmhouse) under the main residence 
exemption provisions. Therefore, Fred includes in 

his assessable income a capital gain of $144,000, 
being $200,000 less $56,000. 
Example 2 
Alistair owns a 10 hectare property. The area 
of land on which he wishes to claim the main 
residence exemption does not exceed 2 hectares 
and is used primarily for private or domestic 
purposes in association with Alistair’s dwelling. 
He sells the property for $500,000. He obtains an 
opinion from an expert valuer that the value of the 
2 hectares of land and the house is $300,000. The 
cost base attributable to this part of the property 
(taking into account improvements since purchase) 
is $180,000 and the remainder is $120,000. 
The capital gain on the total property is $200,000. 
Alistair disregards $120,000 of the capital gain 
because it is attributable to his main residence. 

Can the main residence exemption apply 
to adjacent land or a structure which is 
compulsorily acquired? 

Yes.  The main residence exemption can apply to the 
compulsory acquisition of adjacent land or structures 
per se if certain conditions are met. 

“Compulsorily acquisition” is defined in a similar 
manner as for the compulsory acquisition roll-over in 
Subdivision 124-B. The exemption also extends to the 
compulsory creation of an easement over adjacent land 
and the compulsory variation of the taxpayer’s rights in 
relation to adjacent land. 

If the adjacent land exceeds two hectares, the 
exemption will apply for a defined “maximum exempt 
area”. If the exemption applies, there will be a reduction 
in the area of adjacent land entitled to exemption for 
future compulsory acquisitions. Only a partial exemption 
will apply to the extent that the dwelling was not always 
a main residence of the taxpayer and/or was used to 
produce assessable income.

The exemption is automatic for CGT events occurring 
from 29 June 2011. However, a taxpayer may choose 
to apply the exemption to a compulsory acquisition 
occurring in the period from 1 July 2004 to 29 
June 2011 (instead of the Subdiv 124-B roll-over, if 
applicable). The choice had to be made by the day the 
2010-11 income tax return was lodged, although the 
Commissioner may allow further time.

See explanatory memorandum to Tax Laws 
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Amendment (2010 Measures No. 5) Bill 2010 for 
examples.

Is it possible for spouses to have separate 
main residences?

Yes.  If, during a period, a taxpayer and his or her 
spouse have separate dwellings as main residences, 
they must either choose one of them to be the main 
residence for both of them for that period or each 
nominate one of them as their main residences for that 
period. This rule does not apply if the spouse is living 
permanently separately and apart from the taxpayer.

Aspects to consider include:
■	 If both dwellings are nominated as main residences 

of each spouse, the entitlement to the main 
residence exemption is, in effect, split between the 
two dwellings.

■	 In the case of a dwelling nominated by the taxpayer, 
if the taxpayer’s interest in the dwelling does not 
exceed one-half of the total interests in the dwelling, 
the taxpayer’s interest in the dwelling is deemed to 
have been the main residence of the taxpayer and 
entitled to a full exemption. However, if the taxpayer’s 
interest exceeds one-half, the dwelling is deemed to 
have been the main residence of the taxpayer during 
only one-half of the period that it actually was the 
main residence.

■	 The position is similar with regard to the taxpayer’s 
spouse. If his or her interest in the dwelling does not 
exceed one-half of the total interests in the dwelling, 
the exemption is available in respect of that interest. 
However, if the interest of the spouse in the dwelling 
exceeds one-half, the dwelling is deemed to have 
been the main residence of the spouse during only 
one-half of the period that it was the main residence.

Is it possible for a taxpayer and their 
dependent child to have separate main 
residences?

No.  If the taxpayer has a dwelling as a main residence 
and a dependent child of the taxpayer has a different 
dwelling as a main residence, the taxpayer can only 
choose one of the dwellings as the main residence of 
both of them for the purposes of the exemption. 

In the situation where a taxpayer only owns one dwelling 
which is occupied by his or her dependent children, and 
the taxpayer does not live with them, that house can still 

Want 
to learn 
more?

FOR FURTHER INFORMATION SEE  
THE TAX SUMMARY 2014 & 2015: 

12.020 THE CGT EVENTS 
12.300 EXEMPTION FOR MAIN RESIDENCE;

12.350 JOINT TENANTS AND TENANTS  
 IN COMMON

be chosen as the taxpayer’s main residence under this 
rule (see also withdrawn ATO ID 2002/1039).

Some relevant definitions include:
■	 A “dependent child” means a child (which can be 

an adopted child, step-child or ex-nuptial child) 
under the age of 18 years who is dependent upon 
the taxpayer for economic support (see ATO ID 
2011/77 for a discussion of the meaning of “step-
child”).  

■	 A “child” also includes a child of the taxpayer’s 
spouse and a child who is the biological child of 
a person with whom the taxpayer has or had a 
relationship as a couple (including a same sex 
partner).

Next month…

In the next issue of The Taxpayer, the second part 
of our series on the main residence exemption will 
cover such topics as the “absence rule” and whether 
the exemption would apply to vacant land and the 
construction of a dwelling. ♞

Main residence exemption
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Re:think. Your say.

Re:think. What do you think?
Taxpayers Australia submitted its response, on behalf of its members, to the 
Government’s seminal Re:think: Tax discussion paper. The public consultation 
on Re:think is but the first phase of the Government’s current tax reform 
process, which will culminate in the release of a Tax White Paper in 2016.  
Letty Tsoi provides a snapshot of members’ thoughts.

Thank you to the many members 
who completed Taxpayers 
Australia’s recent online survey 

on the tax and superannuation 
issues canvassed in Re:think. The 
proposals contained in the submission 
were primarily based on the survey 
results, supplemented by the 
analysis of statute, the consideration 
of commercial trends and the 
incorporation of studies done by 
external parties. 

The submission represents the views, 
priorities and suggestions of Taxpayers 
Australia’s members. Further, the 
proposals are premised on Taxpayers 
Australia’s objective of achieving a 
simple, equitable and flexible tax regime 
for Australia.

In the submission, Taxpayers Australia 
made 38 recommendations to 
Government, categorised under the 
following topics:
■	 the individuals taxation system
■	 the imputation system
■	 the small business taxation regime
■	 the goods and services tax 
■	 the fringe benefits tax 
■	 the taxation of savings and 

investments, and
■	 the superannuation system.

Taxpayers Australia developed the 
proposals with due consideration given 
to recommendations and commentary 

contained in key Commonwealth 
reports. These include the following 
reports: 
■	 Australian Government, 2015 

Intergenerational Report: Australia in 
2055 (March 2015)

■	 Commonwealth of Australia, the 
Financial System Inquiry (December 
2014)

■	 Board of Taxation, Review of Tax 
Impediments facing Small Business 
(August 2014) 

■	 Board of Taxation, Post-
Implementation Review of Division 
7A of Part III of the Income Tax 
Assessment Act 1936 – Second 
Discussion Paper (March 2014)

■	 Commonwealth of Australia, 
Australia’s Future Tax System (the 
Henry Review) (December 2009), 
and 

■	 Board of Taxation, Taxation of 
Discretionary Trusts (November 
2002).

This article outlines some of the 
key recommendations discussed 
in the submission. Some of the 
most significant survey results that 
informed the submission proposals are 
highlighted on page 28.

Note: All statistics cited herein refer to 
the percentage of survey respondents 
who expressed that view, unless 
otherwise stated.

“The submission 
represents the 
views, priorities 
and suggestions 
of Taxpayers 
Australia’s 
members.     

Access the full 
submission at 
taxpayer.com.
au/media/
submissions

http://taxpayer.com.au/media/submissions
http://taxpayer.com.au/media/submissions
http://taxpayer.com.au/media/submissions
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BRACKET CREEP

An overwhelming 84% of respondents are of the 
view that bracket creep increases the incentives 
for tax planning and structuring. 

Further, according to 49%, bracket creep 
disincentivises workforce participation.

Our submission recommends:

That the Government considers indexing 
personal tax thresholds to the Australian Bureau 
of Statistics Wage Price Index.

Bracket creep will lead to individuals paying 
increasing effective tax rates on their income over 
time.

Indexation would improve fairness by ensuring 
that individuals progress into a higher tax bracket 
due to increased reward for their skills and effort 
and not due to inflationary effects. This would 
remove disincentive to improve skills and increase 
workforce participation.

MATURE AGE WORKERS

62% of respondents support a concessional tax 
regime for older Australians to encourage mature 
age workforce participation.

Our submission recommends:

That the Government introduces a refundable tax 
offset for mature age workers that has the effect 
of reducing the effective tax rate that applies 
to employment income, encourages taxpayers 
to remain in the workforce, and is simple to 
understand and apply.

The 2015 Intergenerational Report: Australia 
in 2055 projects that the next 40 years will 
see an ageing population, and a decreasing 
proportion of working age. Now is the time for 
the Government to put in place incentives for 
mature age Australians to continue workforce 
participation.
The survey results indicate strong support for 
concessional taxation of employment income 
earned by mature age workers. An appropriately 
designed tax offset would achieve this objective 
without the complexity of introducing a specific 
set of concessional tax rates.

NEGATIVE GEARING OF INVESTMENT 
PROPERTIES

A significant 42% of respondents, amongst other 
options, consider that nothing needs to be done 
in relation to the ability of investors to negatively 
gear an investment property.

Our submission recommends:

That the Government maintains the current tax 
treatment of allowing taxpayers to apply revenue 
losses arising from negatively geared properties 
against income from other sources.

Taxpayers Australia agrees with the comments in 
Re:think that the tax advantages for individuals 
investing in property do not necessarily come 
from borrowing, but rather, from the potential 
CGT general discount when the property is sold.

There should be uniformity in the tax treatment of 
interest costs (and other deductible expenses) for 
all types of investments.

Therefore, if negative gearing was to be 
disallowed for investments in real estate, then 
as a general principle it should be disallowed 
for investments in any type of asset (eg. share 
portfolios).

PARITY IN THE TAXATION OF 
DIFFERENT STRUCTURES

An overwhelming 85% of respondents are of the 
view that taxation is a significant factor in the 
choice of business structure for small business.

Our submission recommends:

That the Government makes any future 
adjustments to the company tax rate or personal 
income tax scales with an objective of delivering 
parity in the taxation of different business/
investment structures.

The range of tax benefits available through 
different structures is often one of the primary 
considerations when business owners and 
their tax advisers are choosing an appropriate 
structure for business or investment.

In the view of Taxpayers Australia, this outcome 
is largely attributable to the tax arbitrage 
opportunities available as a consequence of 

Re:think. Your say.
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the disparity between the top marginal tax rate 
(currently 49% including Medicare levy) and the 
company tax rates (currently 30% or 28.5%).

Any reduction to the company tax rates without 
appropriately considering and adjusting the 
personal income tax brackets would incentivise 
individuals to engage in tax planning, using an 
alternative structure, in order to optimise their 
overall tax position.

If scope for tax arbitrage is reduced, choice of 
structure would be mainly driven by commercial, 
legal and other non-tax considerations.

GOODS AND SERVICES TAX
73% of respondents agree that the GST base 
should be broadened providing that there is 
corresponding relief for disadvantaged end 
consumers.

Our submission recommends:

That the GST base should be broadened.
Re:think notes that Australia relies heavily on 
income taxes and that, in the medium to long 
term with the current policy settings unchanged, 
the overall tax take would be skewed towards 
income taxes as the main revenue source.
Changes to the GST, whether that is an increase 
in the GST rate or a broadening of the GST base, 
or a combination of both, would assist in the 
necessary rebalancing task.
Survey respondents are open to an increase to 
the overall GST take provided it is accompanied 
by relief for some or all end consumers. It is 
critically important however that low income and 
other disadvantaged members of the Australian 
community are adequately compensated for the 
increased cost of living.
According to the survey results, broadening the 
GST base is preferred to increasing the GST rate 
(73% and 53% support respectively) as the best 
mechanism for increasing the GST take.

SUPERANNUATION
The survey contained a list of proposed changes 
to the superannuation regime and asked 
members which proposal(s) they would support 
(if any). The most popular proposal, with 41.5% 
support, was taxation of superannuation income 
in retirement at 15% on income over $75,000.

Our submission recommends:
That the Government considers imposing a 
concessional rate of tax on incomes over a 
certain threshold earned in retirement from 
superannuation pension products.
Overall, the survey results indicate that there 
is support for changes to the superannuation 
system to address perceived equity issues.
There is wide support for the superannuation 
system and the need for tax concessions to 
encourage additional contributions.
However, the ability of a small subset of 
taxpayers to earn a considerable amount of 
income tax-free while accessing government 
services and benefits at the same time as 
others contribute to the tax system is seen as 
inequitable and needing to be addressed.
Taxpayers Australia believes it is consistent with 
the policy intent of superannuation that a certain 
amount of income should be tax-free to allow for 
a reasonable living. However, it can be argued 
that income above that should be taxed to 
ensure that there is some contribution back into 
the tax system once the threshold is breached.
Modelling done by the Association of 
Superannuation Funds of Australia (ASFA) 
indicates that annual income in retirement for a 
comfortable living is $42,569 for an individual and 
$58,444 for a couple.
Based on the ASFA figures, an annual income 
of $50,000 (for an individual) would be an 
appropriate starting point for determining the 
income threshold above which income should be 
taxed.
One approach would be to use the $50,000 as 
a basis and then provide an uplift factor so that 
fewer people are covered. A 50% uplift factor 
would give an income threshold of $75,000. 

Re:think. Your say.

Listen to our free podcast outlining 
our Re:think submission:  

Episode 29, Thursday 4 June 2015  
taxpayer.com.au/podcast.

http://taxpayer.com.au/podcast
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A TWO-TIER COMPANY TAX SYSTEM

Significantly, only 32% of respondents support 
Australia having a two-tier company tax system.

Our submission recommends:
That there should not be a two-tier company tax 
system.
Taxpayers Australia does not support a two-tier 
company tax system as this creates additional 
complexity and compliance for small business. 
There should be a single company tax rate that 
applies to all companies, regardless of size 
(however defined). Reductions to the company 
tax rate should apply uniformly irrespective of the 
company’s size or turnover.
In a two-tier system – such as the current regime 
whereby ‘small’ companies are taxed at 28.5% 
and all other companies are taxed at 30% – there 
may be incentive to abuse the system.
There is also additional complexity and 
administrative burden for business operators in 
working out whether eligibility criteria are met – 
or in trying to meet them in order to access the 
concessional tax rate. 
Further, in many cases, tax benefits may only 
be of a timing nature rather than of a permanent 
nature.

PERSONAL SERVICES INCOME
75% of respondents are of the view that the 
personal services income (PSI) rules are too 
complicated and would be more effective if they 
were simpler to understand.

Our submission recommends:

That the Government reviews the personal 
services measures to ensure that they are 
appropriate for contemporary PSI businesses.
The alienation of PSI measures in the tax 
legislation are unduly complicated.
The PSI rules contain inherent flaws as an 
integrity measure and their application results in 
uncertainty to taxpayers.
The rules were introduced 15 years ago (2000-
01) when the nature of contract work performed 
was different to what it is today.

In the present day, service providers operate in 
a global and digital economy and are oftentimes 
able to deliver services remotely from any location 
and/or from mobile devices.

FRINGE BENEFITS TAX

64% of respondents believe that fringe 
benefits tax (FBT) should be abolished and all 
employment-related non-cash benefits should 
instead be taxed to the employee within the 
personal income tax regime.

Our submission recommends:

That the Government considers a regime where 
non-cash employment benefits provided to 
an employee or associate of an employee is 
assessed in the hands of the employee.

In the view of Taxpayers Australia, the FBT 
regime, which is almost 30 years old, is 
unnecessarily complex and its administration is 
onerous for employers (and particularly so for 
small business owners).

Non-cash benefits which are provided to an 
employee (or their associate) in relation to 
their employment should be assessed in the 
employee’s hands at their personal marginal tax 
rate.

This would be a more equitable approach than 
the current system of assessing non-cash 
benefits at the top marginal tax rate and for the 
employer to be liable to the assessment.

However, FBT should still be levied on the 
employer in relation to certain types of benefits 
(such as meal entertainment).

Re:think. Your say.

Tax reform: Stay informed! 
Keep an eye on our emails, 

website and social media for tax 
reform updates.
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Re:think. Your say.

YOUR SAY 
ON TAX 

REFORM

Only 32% agree with 
Australia having a two-tier 
company tax system.

85% see “tax” as crucial 
when choosing a business 
structure.

64% think FBT should be 
abolished.

SMALL BUSINESS FRINGE BENEFITS TAX

84% think 
bracket creep encourages 
tax planning

62% agree older 
workers should receive tax 
concessions to encourage 
mature age workforce 
participation.

PERSONAL 
INCOME TAX

Most popular change to 
super? Tax incomes in 

retirement of over $75,000 
say 42% of respondents.

Leaving negative gearing 
unchanged is the preferred 

approach 
for 42% of 

respondents.

NEGATIVE GEARING

SUPERANNUATION

GST

73% support 
broadening the 
GST base.
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The tax reform conversation has just 
started
Taxpayers Australia is looking forward to providing 
comment on the forthcoming Tax Green Paper and 
White Paper and representing its members in its 
consultations with the Government and the Treasury in 
this era of tax reform.

Re:think is only the start of the current tax reform 
journey. Here is a snapshot of the upcoming stages, 
culminating in the Government’s long-promised 
taxation magnum opus of its first term of administration 
– the Tax White Paper.

■	 1 June 2015: Re:think submissions formally closed.
■	 24 July 2015: The Government recently announced 

an extension to the consultation period in relation to 
Australia’s retirement income system.* There is no 
extension for any other topic.

■	 Mid to late 2015 (calendar year): The Government 
intends to release an options paper (the Green 
Paper) later in the year.

■	 Calendar year 2016: The Government has 
committed to releasing its Tax White Paper, 
alongside the Federation White Paper, before the 
next federal election.

*See the Treasurer’s media release dated 16 June 2015 for more 
information.  

How to get involved
Taxpayers Australia is always interested in receiving 
member input, so that we can effectively represent 
your views and advocate for your interests. 
■	 Email: whitepaper@taxpayer.com.au with any ideas 

for our future consultations and submissions during 
the Tax White Paper tax reform process.

■	 Visit the Government’s tax reform website bettertax.
gov.au provides details of its current tax reform 
process, contains non-confidential submissions on 
Re:think and allows any member of the public to 
provide feedback and subscribe to news updates.♞

Re:think. Your say.

mailto:whitepaper%40taxpayer.com.au?subject=The%20Taxpayer%20-%20input
http://bettertax.gov.au
http://bettertax.gov.au
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	■‘‘
VK Tell us a bit about your organisation. 

RG I have been involved in public practice since 1986 
and as a sole practitioner for the last 23 years.   
I operate a small practise that is centrally located in the 
inner Melbourne suburb of Kew East. We specialise 
in business services catering for professionals, 
small and medium sized enterprises with a focus on 
family owned businesses. We try to be a one-stop 
shop catering for our client’s needs and wants that 
may include advice, accounting services and SMSF 
administration to name a few.  

VK Tell us a bit about your clients. 

RG Generally they want to be micro 
managed.  They want solutions and not 
problems. Sometimes clients think that 
they are well informed but they have not 
considered all issues involved with their 
problem. 
As advisers, our role is not only to provide 
solutions but also to educate the clients to make them 
understand the interaction of relevant factors that can 
include GST, CGT, or FBT.
I have been very fortunate; since my start in public 
practice the majority of my clients have been business 
clients.  I have enjoyed growing with them and 
nurturing them along the journey as they finish their 
studies, buy a business, or as they sell their business 
and focus on their retirement.  I have clients that have 
been with me since 1986. I am very lucky to have 
such loyal clients.  Clients today are more demanding 
– insisting on immediate solutions. 

VK Why did you join Taxpayers?  

RG I originally joined Taxpayers Australia as an 
additional source of knowledge.  I am a member 
of other organisations, but I find that they often 
concentrate at the ‘top end of town’. That’s where 
you are different – you work at the micro level. Your 
Tax and Superannuation Discussion Groups are 
excellent and provide practical solutions. I like the 
human element, because I feel less like just a number.  
Additionally it is good value for money. 

VK How is the Tax Summary helping you 
to serve your clients better?  

RG If in doubt, I use it as a refresher, it is 
compact and easy to use and it is a good 
initial start to research a particular issue. If 
the issue on hand is more complex I look 

at the legislation itself, other references, or 
seek external advice if necessary.  We use it 

as a tool most days. I still have all the summaries 
going back to 1987.

VK How can we help you to make your life easier 
and save you some valuable time? What do you 
think our role is? 

RG Firstly for information that is short, sharp and clear 
and secondly to provide more complex, 
practical and realistic case studies 
and/or illustrations.  Your role is also 
to represent us as a profession 
to regulators.  In other words: 
knowledge and representation. ♞

Member interview

Generally 
my clients 

want to be micro 
managed. They 

want solutions and 
not problems.

If you would 
like to have 

your say, contact 
Véronique on  
03 8851 4514

5 questions to Ralph Garcia...

Member interview

Ralph Garcia, Principal of Garcia & Company and 
longtime member of Taxpayers Australia chatted with 
Véronique Kopf.
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June roundup
FROM THE
PARLIAMENT

Small business measures
On 22 June 2015, the Tax Laws Amendment (Small Business Measures No 1) Bill 2015 
(the No 1 Bill) and Tax Laws Amendment (Small Business Measures No 2) Bill 2015 (the 
No 2 Bill) both received Royal Assent.

■	 The No 1 Bill – tax cut for small companies: The No 1 Bill amends the Income 
Tax Rates Act 1986 to reduce the company tax rate from 30% to 28.5% for 
companies that are small business entities with an aggregated turnover of less 
than $2 million. The maximum franking credit that can be allocated to a frankable 
distribution remains at 30%. The amendments apply from 1 July 2015.

■	 The No 2 Bill – $20,000 asset write-off and deductions for primary producers:

•	 $20,000 immediate write-off for depreciating assets: Schedule 1 to the No 
2 Bill amends the Income Tax Assessment Act 1997 (ITAA97) and Income Tax 
(Transitional Provisions) Act 1997 in relation to the accelerated depreciation rules 
for eligible small businesses (see p 4).

•	 Primary producers: Schedule 2 to the No 2 Bill amends ITAA97 to enable 
primary producers to claim an immediate deduction for capital expenditure on 
water facilities and fencing assets and deduct capital expenditure on fodder 
storage assets over three years. This measure will apply to assets that an entity 
starts to hold, or to expenditure an entity incurs, at or after 7.30 pm, by legal time 
in the ACT, on 12 May 2015.

Personal tax cuts repealed 
The Labor 2013-14 Budget Savings (Measures No. 1) Bill 2014 (the Bill) was passed 
by the Senate on 17 June 2015 and awaits Royal Assent. The Bill repeals the personal 
income tax cuts that were legislated to commence on 1 July 2015. 
The personal income tax cuts were introduced by the former government as part of the 
compensation linked to the Carbon Tax package. The current Government repealed the 
Carbon Tax and sought to also repeal the compensatory income tax cuts.
The Bill also repeals associated amendments to the low income tax offset (LITO) that 
were legislated to commence on 1 July 2015. As a result:
■	 the tax-free threshold increases to $19,400
■	 the second personal marginal tax rate increases to 33%
■	 the maximum value of the LITO falls to $300
■	 the withdrawal rate of the LITO falls to 1%, and
■	 the threshold below which a person may receive LITO increases to a taxable income 

of $67,000.

The new personal tax rates and the new LITO rates for 2015-16 are as for 2014-15.

June roundup
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Abolishment of the dependent spouse tax offset from 1 July 2014
The Tax and Superannuation Laws Amendment (2015 Measures No. 1) Bill 2015 was 
passed by the Senate on 17 June 2015 and now awaits Royal Assent. It amends the 
Income Tax Assessment Act 1936 (ITAA36) and the ITAA97 to:
■	 abolish the dependent spouse tax offset (DSTO)
■	 expand the dependant (invalid and carer) tax offset (DICTO) by removing the exclusion 

in relation to spouses previously covered by the dependent spouse tax offset
■	 remove an entitlement to DSTO where it is made available as a component of another 

tax offset, and replace that component with a component made up of DICTO, and
■	 rewrite the notional tax offsets covering children, students and sole parents that are 

available as components of other tax offsets.

This measure will apply from the 2014-15 income year.

On 4 June 2015, the Government publicly released a number of Board of Taxation reports, 
as part of the national conversation on the future of the tax system:
■	 Tax Arrangements Applying to Permanent Establishments
■	 Debt and Equity Tax Rules
■	 Thin Capitalisation Arm’s Length Debt Test, and
■	 Post-Implementation Review of Division 7A of Part III of the ITAA36.
The Board of Taxation (the Board) was asked to examine whether Division 7A was 
giving effect to the policy intent of preventing shareholders of private companies (or 
their associates) from inappropriately accessing the profits of those companies through 
payments, loans or debt forgiveness.
The report can be accessed at www.taxboard.gov.au.

On 3 June 2015, the ATO issued Draft Determination TD 2015/D2 which sets out the 
Commissioner’s preliminary view that an amount received by a retiring partner representing 
their individual interest in the net income of the partnership for the income year is included 
in the partner’s assessable income for the year under s92 of the ITAA36 regardless of:
■	 how the payment is labeled or described (including whether the payment is expressed 

to be consideration for something provided or given up by the partner) 
■	 the timing of the partner’s retirement (including whether they retire before the end of the 

income year), and 
■	 the timing of the payment.

Date of effect: In a number of private rulings issued over several years, the Commissioner 
accepted that a payment of the kind covered in the Draft Determination is not assessable 
under s92 but is instead taken into account in working out a capital gain under the CGT 
provisions. Therefore, the ATO proposes not to seek to disturb favourable assessments 
made before the date of issue of the Draft Determination (ie. 3 June 2015). ♞

June roundup

All information provided in this publication is of a general nature only and is not advice. It does not take into account your particular 
objectives and circumstances. No person should act on the basis of this information without first obtaining and following the advice of 
a suitably qualified professional adviser. To the fullest extent permitted by law, no person involved with producing the information in this 

publication will be liable in any way for any loss or damage suffered by any person through the use of or access to this information.   
Apart from any fair dealing as permitted under the Copyright Act, permission to reproduce by any process requires written permission and 

acknowledgement of Taxpayers Australia Ltd as the owner of the copyright. 
© Taxpayers Australia Ltd (ABN 96 075 950 284). 
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