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“
Welcome to the first edition of The Contributor! 

The Contributor is the successor to our Superannuation Quarterly and 
Superannuation Strategies. We’ve combined these two journals into a 
contemporary magazine. It’s filled with vital information and strategies to help your 
clients manage and grow their retirement nest egg.

In this issue, we focus our attention on the role of the self-managed 
superannuation (SMSF) trustee. 

The Australian Taxation Office (ATO) recently revealed that 99% of all Australian 
superannuation funds are SMSFs and they hold 30% of the $1.9 trillion of total 
super industry assets. It is not difficult to see why the role of the trustee is so 
crucial to the effective running of an SMSF. The buck ultimately stops with them 
and they have the fiduciary duty to act in the best interests of fund members.  

So are your clients thinking about starting up an SMSF? Is an SMSF right for 
them? For aspiring trustees, the information out there is copious and complex. We 
go back-to-basics on the key responsibilities that novice trustees need to know 
to successfully launch their SMSF. This can also be a refresher for those well-
established trustees.

To help trustees understand their responsibilities and duties, this issue examines 
common day-to-day issues affecting trustees. We also provide strategies on how 
an SMSF can be structured for growth.

Find out what happens to the status of an SMSF when a trustee can no longer 
adequately perform their duties in our article on trusteeship pitfalls. We review 
the requirements in acquiring an actuarial certificate to support tax-free pension 
income and also look at how to protect your fund losses so that they can be 
recouped later on. This issue is particularly timely in light of some recent share 
market volatility.

We look forward to receiving any constructive feedback you may have to further 
improve this publication. 

We hope you enjoy reading this first issue of The Contributor! ♞

The Editorial Team

Your new superannuation resource is here.

Investing in 
knowledge 
always pays 
the best 
interest.

From the editorial team

http://twitter.com/TaxpayersAU
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SMSF fund trustees must 
accept certain responsibilities 
that come with self-managing 
their retirement savings.  
Michael Perry discusses 
the issues for both new 
and existing trustees, and 
provides guidance for those 
intending to take up the role 
for the first time.

Trustee actions constrained

Legislative provisions impose a framework for the 
purpose of  safeguarding  fund assets.  Restrictions 
are placed on the fund investments and the 
management of the fund. This measure is a trade off 
for the concessional tax treatment afforded retirement 
savings held in superannuation. The relevant provisions 
a trustee must comply with are essentially created 
through legislation and include certain arrangements 
that apply specifically to SMSFs.

The actions of the trustee when managing an SMSF 
must at all times be lawful and comply with the 
provisions of the Superannuation Industry (Supervision) 
Act 1983 (SISA).  Furthermore, the trustee is 
constrained by the operation of the trust deed. While 
a trust deed may limit or confer powers to the trustee, 
this power may not override any provisions contained 
in the SISA provisions. The trustee should be aware 
that the SISA takes precedence over the trust deed.

So you want to be an SMSF trustee?
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“
The trustee must also conform to the rules that apply 
under trust law and to the income tax provisions. The 
trustee of an SMSF is the manager and hence the 
responsible entity for adherence to any administrative 
procedures as set out by the Tax Office. An SMSF is 
prohibited from giving any financial assistance (lending) 
to the member or a relative of the member of the fund, 
and assets may not be acquired from a related party 
of the fund except where a specific exception applies 
under the law to permit such an acquisition.

Duties of trustee

Trustee duties include taking steps to ensure that 
fund assets are held in trust and invested on behalf of 
the fund members while at all times adhering to any 
restrictions that may apply to fund investments under 
the relevant provisions and as outlined below.

Trustees should therefore become familiar with their 
obligations under the law in order to run their fund 
successfully. It may also be necessary for a trustee 
to seek professional advice where gaps exist in their 
understanding of the application of the law. This 
approach would minimise the risk of breaching the 
provisions and incurring penalties. Trustees must take 
final responsibility for all the actions of the fund.

Manage diligently

While there are legal restrictions that constrain the 
actions of a trustee, the trustee should not lose sight 
of their paramount duty, to diligently manage the 
retirement savings held in the fund. The provisions that 
currently apply have evolved over time and go some 
way towards safeguarding retirement savings. Naturally 
trustees should keep abreast of these provisions 
to avoid any fund breaches. Fund monies must be 
invested prudently and in accordance with the fund 
investment strategy.

Investment strategy

Trustees must develop and implement a suitable 
investment strategy for their fund. This should reflect 
the investment approach to be followed to achieve 
the members’ retirement objectives. It must also 
incorporate appropriate steps for benefit payment 
obligations to be met in a timely fashion. The liquidity 
of the fund must be suitably managed and due 
consideration given to insurance cover for members 
where this is appropriate.

Investments should be carried out carefully, particularly 
where this may involve in-house assets, otherwise 
an apparently harmless investment may lead to an 
unintentional breach of the law. Broadly, in-house 
assets are investments in the assets of a related party 
of the fund members. In general, these rules  prohibit 
investments in in-house assets except where an 
exemption applies. 

Access provisions

Since monies that are contributed and saved in 
superannuation are long-term retirement savings they 
may not be accessed earlier. Benefits may only be 
paid out to members in accordance with the relevant 
provisions. As a trustee, it is important that fund 
monies are not withdrawn earlier than the law permits. 
This means that member benefits are preserved in 
the fund for release only in a retirement context and/
or as prescribed by the law. Trustees should note that 
legal early access to superannuation benefits prior 
to retirement may only be permitted in exceptional 
cases and generally in limited amounts. The grounds 
for release may include severe financial hardship, or 
restricted compassionate grounds. The diagnosis of 
a terminal medical condition or permanent incapacity 
however provides full access.

So you want to be an SMSF trustee?

Trustees must develop and implement a suitable investment strategy 
for their fund. 



6 ♞ The Contributor: September 2015  

“Fund assets should be managed separately from those belonging 
to a member or a related entity.

Other issues

Trustees should have in place arrangements to 
accept eligible contributions from members and to 
meet the statutory demands of the law in respect 
of annual returns and other reporting requirements. 
This includes an obligation to appoint an approved 
auditor for each year of income. Proper management 
of the fund inevitably also raises a need to remain 
abreast of current legislative and investment issues 
as these may affect current and future arrangements 
for members. Under the SuperStream provisions, the 
trustee is responsible for ensuring that employers 
who send contributions to the fund have the following 
e-commerce details:

 ■ the fund Australian business number (ABN)

 ■ the fund bank account details for receipt of 
contribution payments (BSB and account number), 
and

 ■ an electronic service address for receipt of messages 
containing contributions data. This address may be 
obtained from an SMSF messaging provider.

Trust deeds

Ideally SMSF trust deeds should be tailored to meet the 
individual needs of each fund member. However as a 
practical and cost matter they are usually sourced as 
a generic type of product and amended from time to 
time to reflect the current provisions. Deeds should be 
sourced from a reputable supplier (such as Cleardocs) 
and a review of the powers of the deed should be 
carried out from time to time as a regular function of 
trustee duties. Naturally, it is preferable that a deed 
should reflect the current provisions so that members 
may benefit from the full extent that those provisions 
may allow.

Notwithstanding these comments, many trustees 
adopt a practical approach and are mindful not to incur 
unnecessary costs where amendments may not be 
warranted. An example is where amendments to the 

deed may be considered because of recent changes 
to the provisions. However the changes may not be 
relevant for the members and the current deed may 
therefore be deemed to be adequate. A trustee’s 
judgement will be necessary and professional advice 
may also be sought. Whatever the approach, it would 
not be advisable to leave the fund’s deed in the ‘bottom 
drawer’ with no plan for review! Major changes to the 
superannuation regime, for example that experienced 
under Better Super, would normally also serve as a 
trigger for updating the fund trust deed.

Product Disclosure Statement

Trustees must provide new members of the SMSF and 
those commencing a pension with a Product Disclosure 
Statement (PDS) informing them of the products 
available from the fund. This is not mandatory where an 
exemption applies. This would be the case where the 
member possesses adequate relevant knowledge of the 
SMSF and the superannuation regime.

Borrowings

New and existing trustees should take note that the 
law in respect of borrowings by SMSFs was amended 
a number of years ago to permit Limited Recourse 
Borrowings Arrangements (LRBAs) under very strict 
conditions. Those who intend to take advantage of 
these provisions are strongly urged to seek professional 
advice before proceeding with their LRBAs. It would 
be inadvisable to go ahead with such an investment 
without professional advice.

Trustees equally responsible

Trustees share responsibility for the management of 
the fund and importantly each is equally responsible for 
the fair treatment of all members. This applies even if 
one trustee is more actively involved in the day-to-day 
running of the fund or where professionals such as 
accountants, lawyers, investment advisers, super fund 

So you want to be an SMSF trustee?
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administrators, tax agents or others are employed. 
Where a conflict occurs between the interests as a 
member and the legal requirements as a trustee, the 
trustee who is also a member must always place their 
trustee obligations ahead of their individual interests.

Fund assets are separate

Fund assets should be managed separately from those 
belonging to a member or a related entity. Assets, 
usually including cash and bank accounts are held 
separately from personal or business cash and assets. 
A mixing or sharing of personal assets with those of 
the fund is prohibited because it muddies the issue 
and would prevent the use of fund assets for retirement 
purposes.

Arrangements that separate personal assets from 
those of the fund may also assist trustees to manage 
the affairs of the fund and may eliminate breaches that 
might otherwise arise due to the inadvertent use of 
fund assets for personal purposes.

Trustee declaration

With a view to improving the governance of SMSFs 
through the raising in prominence of the trustee 
role, it became mandatory from 1 July 2007 for all 
new trustees (or directors of a corporate trustee) of 
SMSFs to sign a Trustee Declaration form. This form 
spells out a range of duties and responsibilities under 
superannuation law and covers a number of vital issues 
for trustees, highlighting the special responsibilities 
a trustee assumes on taking on this role. Where the 
provisions require a signed Trustee Declaration form this 
must be retained with the fund papers.

Where a member of the fund intends to have a legal 
personal representative to hold an enduring power of 
attorney on their behalf as individual trustee or director 
of the corporate trustee of the SMSF in place of the 
member, it is necessary that they also complete and 
sign this declaration.

Administrative matters

Trustees are responsible for all record keeping for 
their fund including a requirement to keep minutes of 
meetings when decisions are made by the trustee and 
where appropriate, any underlying rationale. Certain 

statutory requirements regarding the tax status of 
benefits held or relevant information may also need to 
be retained by the trustee. A record of all financial and 
related transactions of the fund must be maintained.

While it is a requirement that funds have an investment 
strategy and to adhere to it, it is prudent for trustees 
to review their investment strategies and take steps to 
ensure their strategies are current.

Since excess contributions made to superannuation 
may lead to penalties and excess contributions tax, 
trustees should adopt a proactive approach and assist 
members by keeping a tally of member contributions 
and any likely projections during the ensuing year. 
This should include valid salary sacrifice contribution 
arrangements for the member. And while it is not a 
statutory requirement this would be of assistance to the 
members for managing contributions and avoiding the 
unintended consequences of exceeding contributions 
caps.

So you want to be an SMSF trustee?
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Penalties

Clearly trustees must understand 
their duties and responsibilities to fully 
comply with their obligations under the 
law. The failure to act in accordance 
with the law may jeopardise the 
eligibility for tax concessions in the 
fund and in certain circumstances, 
including wilful disregard of the 
relevant laws, the fund may be 
declared non-complying by the Tax 
Office. The law provides for potentially 
severe penalty taxes to be imposed on 
a fund that is declared non-complying. 
Other penalties and civil remedies may 
also be imposed on trustees who fail 
to take their duties seriously or ignore 
their responsibilities under the law.

Is an SMSF for you?

Before deciding to direct savings 
into an SMSF the individual should 
think carefully about whether this is 
something that is suitable for them. 
The role of trustee, either as an 
individual trustee or as the director 
of a corporate entity acting as the 
trustee, the corporate trustee, is to 
receive superannuation savings, and 
to invest and safeguard them for 
retirement purposes when they may 
be accessed. Adopting the role of 
trustee is clearly a significant step 
for anyone and should only be made 
after due consideration is given to 
the added responsibilities that this 
entails. This would require an honest 
and objective assessment of the 
means available to meet the duties 
and responsibilities that apply when 
managing an SMSF.

Issues that may have a bearing on 
the matter include the extent to 
which the trustee will be involved 
in running the fund and the level of 
professional support the trustee is 
likely to depend upon. Their decision 
may also be influenced by the 

trustee’s appreciation of investment 
matters and the extent to which the 
trustee is able to understand and 
follow guidance on various regulatory 
and compliance issues. In deciding 
their suitability, individuals should not 
overlook the significant commitment 
of time necessary to properly run the 
fund.

The fixed or running costs include 
auditing, accounting, record 
keeping, advice and administration 
costs. These fixed costs create a 
significant drag on the overall financial 
performance of any fund that is too 
small. The account balance must 
normally be a certain minimum critical 
size before it is likely to be financially 
viable.

On balance, if the commitments that 
are necessary to properly manage 
one’s retirement nest egg is seen to be 
excessive, it will be more appropriate 
to direct retirement savings away from 
an SMSF, pass up the opportunity 
for a role as trustee of the fund and 
choose instead a suitable public offer 
fund. If it is still desirable to use an 
SMSF, this may be possible where all 
decisions are made on advice from a 
range of professional advisers and the 
fund administration is fully delegated. 
This may lead to higher costs for 
running the fund.

A further option for managing 
retirement savings is the use of a small 
APRA fund employing a professional 
trustee.

The role of trustee of an SMSF is a 
serious one that should not be taken 
lightly. However for those who are 
diligent and approach it in a serious 
manner it is likely they will find that 
managing their retirement savings in 
an SMSF could prove to be a very 
rewarding experience. ♞

So you want to be an SMSF trustee?

Trustees must 
bear in mind that 

while advice, 
including financial, 

investment and 
administrative 

service functions 
may be delegated, 

the responsibility 
for making fund 
decisions rests 

with the fund 
trustees.

♞
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The basic requirements for an SMSF are well known; however, what 
happens to the SMSF’s status when there are trusteeship issues?   

Dealing with trusteeship dilemmas

The basic rules for qualifying as an SMSF require that either all 
members are trustees or directors of the corporate trustee of 

the fund. A breach of these rules can cause a fund to cease being 
an SMSF. This may lead to the fund losing its complying status 
and paying tax at the highest marginal rate on most of its assets. 

This breach can be caused by a myriad of events – some by 
accident, some by inexperience, some by poor planning.

However, with good planning it is acceptable to have someone 
other than the member acting as a trustee/director and still 
enable the SMSF to maintain its status. 

Trustee/member rules

The basic rules for members and trustees of an SMSF are set out 
in Section 17A of the Superannuation Industry (Supervision) Act 
1993 (SISA). 

The table on the following page provides a summary of these 
rules.

Gabriela Rusu 
explores pitfalls 
encountered 
with trustees and 
shows you how 
to manage them.
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Dealing with trusteeship dilemmas

In both situations:

 ■ No member may be an employee of another 
member unless they are related.

 ■ When a new member joins the fund, they must 
become a trustee/director immediately. 

 ■ No trustee can receive remuneration for acting as a 
trustee.

 ■ No trustee can be a ‘disqualified person’. 

The definition of ‘disqualified person’ includes a person 
who is:

 ■ insolvent under administration (such as an 
undischarged bankrupt or an individual who has 
entered into a personal insolvency agreement to 
avoid bankruptcy)

 ■ convicted of an offence involving dishonesty 

 ■ disqualified by the ATO.

If an SMSF fails any of these basic rules, the fund fails 
the SMSF definition. 

Failing the SMSF definition does not instantly result in 
the SMSF being deemed non-complying and losing its 
associated tax concessions. 

This is largely because, an SMSF will have six months 
from the date it ceased to be an SMSF (that is, six 
months from the date the fund may fail the basic rules) 
to rectify the situation and to retain its complying status. 
We explore the six-month rule exception further in the 
article.

Under certain specific circumstances, Section 17A(3) of 
the SISA allows the following persons to be trustees or 

directors of the corporate trustee of the SMSF in place 
of a member without the fund failing the definition of an 
SMSF:

 ■ a member’s legal personal representative; or 

 ■ a parent or guardian of a member who is a minor 
and therefore under a legal disability because of age.

A “legal personal representative” (LPR) is defined in 
section 10(1) of SISA to mean “the executor of the will 
or administrator of the estate of a deceased person, the 
trustee of the estate of a person under a legal disability 
or a person who holds an enduring power of attorney 
granted by a person”.

Continuing status as an SMSF after death

When a member dies, the law allows the member’s 
LPR to be appointed as trustee/director in place of the 
deceased member for a limited period of time (generally, 
until the date on which death benefits commence to be 
paid to beneficiaries).

While the law allows a LPR to be appointed, it does 
not require that such an appointment be made. In 
other words, the law does not provide that the LPR is 
automatically entitled to be appointed as trustee/director.

This appointment will ultimately depend upon the terms 
of the trust deed governing the SMSF. The SMSF deed 
should be current and contain clear clauses regarding 
the ability to appoint a LPR as a trustee. In case of 
ambiguity, the deed should be amended to ensure the 
LPR appointment is valid.

                   

Multiple member fund  
(maximum of 4 members)

All members must be  
trustees

All members must be directors 
of the trustee company

Single member fund Two individuals (one of which 
must be the member)

Either:
■■ one director (the member) or
■■ two directors (one of which  

must be the member)

Individual trustees Corporate trusteesSMSF type

Basic rules for members and trustees of an SMSF
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Dealing with trusteeship dilemmas

Some trust deeds contain a clause that 
‘may’ allow the LPR to take the place 
of the deceased as a trustee/director 
upon death whereas others ‘will’ 
require the LPR to take that place.

If the LPR is to step in as a trustee/
director in place of a deceased 
member, the LPR will be required to 
consent in writing to the appointment 
and sign a trustee declaration.

It is worth noting that, unless the 
executor of the deceased’s estate is 
appointed as a trustee or director of 
the corporate trustee, the executor 
would have no power to influence the 
decisions in relation to the running 
of the fund and the payment of the 
deceased member’s super benefit.

Where a fund has a corporate trustee 
it is critical to check not only the terms 
and conditions of the SMSF deed but 
also the corporate trustee’s constitution in respect to 
the appointment of a LPR upon a member’s death.

As previously stated, the law permits having the LPR 
in place of a deceased member for a specific period 
of time. However, where the deceased’s only benefit 
is a reversionary pension that is automatically reverted 
to their spouse, this period is not available upon a 
trustee’s death. 

For instance, where there are two individual trustees 
and both are members, the SMSF would have just 
one trustee, requiring the situation to be rectified within 
six months from death. During that time, the surviving 
trustee could either: 

 ■ appoint a second trustee (this would mean the sole 
member will have to relinquish some control over the 
fund to another person) or 

 ■ change to a corporate trustee with the surviving 
member being the sole director of the trustee 
company (in this case, the single member will have 
total control over the SMSF) or 

 ■ appoint a registrable superannuation entity (RSE) 
licensee (in other words, convert the SMSF to a 
small APRA fund).

In this situation, all the fund investments will need to be 
updated to reflect the correct trustee name.  

Continuing status as an SMSF during 
lifetime 

The law allows a person who holds an enduring power 
of attorney (EPOA) for a member to be appointed as 
trustee/director in place of the member regardless of 
the member’s health.

There are certain circumstances where it is beneficial 
to have someone other than the member acting 
as trustee/director during a member’s lifetime. This 
approach can be used by: 

 ■ frail, elderly members

 ■ members who are moving overseas for an indefinite 
period of time, or

 ■ members who are physically or mentally 
incapacitated and therefore incapable of performing 
their duties under the fund’s trust deed. 

Note that only a power of attorney that is an enduring 
power of attorney (EPOA) will satisfy the requirements 
of Section 17A(3). This means a general power of 
attorney will not. 

The exception applies during any period a person 
has an EPOA in respect of a member, provided the 
EPOA remains valid and satisfies the relevant state and 
territory legislation at all times during which the person 
is a trustee/director instead of a member.
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Dealing with trusteeship dilemmas

A member can execute an EPOA in favour of more 
than one person either jointly and/or severally. If the 
EPOA requires decisions to be made jointly, one person 
cannot unilaterally decide on a course of action. Each 
person (attorney) would meet the LPR definition and 
one or more attorneys can be appointed as trustee/
director in place of a member. The member can 
remove those powers at any time simply by revoking or 
changing the EPOA. 

Appointing the attorney as trustee/director in place of a 
member also depends upon the terms of the trust deed 
governing the fund as well as the corporate trustee’s 
constitution and the Corporations Act. 

Most SMSF deeds provide for the member’s attorney to 
be automatically appointed as trustee/director in place 
of a member who becomes incapable of performing 
his or her duties under the SMSF deed. The law further 
requires the member to be removed as trustee/director 
and the attorney to be appointed as a trustee/director 
in place of the member. 

Clearly, having the attorney in place as a trustee/
director is not a decision to be taken lightly as there are 

substantial risks for both the member and the attorney.  
Effectively, once appointed, the new attorney ‘stands 
in the shoes’ of the member, having all the powers of a 
normal trustee. 

Given the attorney is not constrained by the member’s 
wishes, they are able to make  important decisions 
about the structure and operation of the SMSF. For 
this reason, the member should always appoint an 
attorney they trust to ensure the fund does not fall into 
the hands of someone who makes decisions that the 
member may oppose.

Before the attorney is appointed to an SMSF they 
should understand their obligations and responsibilities 
in running the fund. They are taking the risk for 
someone else, being exposed to all the usual risks 
associated with being a trustee of an SMSF. Moreover, 
they are unable to be remunerated for their work as 
trustee/director even if they are professionals (say an 
accountant, financial adviser or lawyer).

If the EPOA terminates for any reason (say, it is 
revoked), having the attorney in place as trustee 
will now breach the SMSF definition as one of the 
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Dealing with trusteeship dilemmas

conditions in Section 17A(3) will no longer be satisfied. 
The attorney will have to be removed and the member 
will have to be reappointed as a trustee/director within 
six months from the EPOA being terminated. While 
there is no consequence for the fund if the situation is 
fixed within six months, it becomes a potentially serious 
problem if it is not rectified during that time.

When is an EPOA not a solution?

An EPOA is not a solution when a member is a 
disqualified person. This is because the law does not 
allow the holder of an EPOA to act as trustee/director 
instead of a disqualified person. 

The reason behind the disqualified person rule is to 
keep the member’s superannuation assets out of the 
reach of creditors – such use would breach the sole 
purpose test of providing benefits to members upon 
their retirement or for their beneficiaries if a member 
dies before retirement. 

Many SMSF trustees and professionals are not aware  
that when an insolvent person becomes bankrupt or 
enters into a personal insolvency agreement with their 
creditor (to avoid becoming bankrupt), they become a 
‘disqualified person’ under the SISA. 

As stated earlier in the article, a disqualified person 
cannot act as, or become, a trustee of an SMSF or a 
director of an SMSF’s corporate trustee. 

Most SMSF trust deeds have an automatic provision to 
remove a member as trustee/director upon becoming 
a disqualified person. If all members are disqualified 
persons, this would create a situation where the SMSF 
has no trustee (in which case the trust would cease to 
exist under trust law).

Where a member of an SMSF becomes a disqualified 
person, the ATO must be informed immediately of 
this occurrence. Acting as a trustee/director while 
disqualified is an offence punishable by a fine and up 
to two years in prison. Furthermore, the disqualified 
person cannot remain a member of the SMSF even if 
they are removed from their trustee role.

While there is an immediate need to remove a 
disqualified person as a trustee/director, there is no 
immediate need to remove a disqualified person as a 
member of an SMSF. This is because the six-month 
window applies, giving the SMSF some time to make 
changes and avoid disadvantaging any other members 
of the fund. 

For a typical Mum and Dad SMSF, if (for example) Dad 
becomes bankrupt, there is no one else who can act 
as a trustee/director during Dad’s bankruptcy. If Dad 
continues to be a trustee/director then the fund is at 
the risk of losing the concessionary 15% tax rate and 
the SMSF will be required to pay tax at the highest 
marginal rate. The SMSF will have six months from the 
time when Dad becomes a disqualified person to take 
the necessary steps to avoid the potential loss of their 
SMSF’s complying status.

If an existing trustee/director becomes a disqualified 
person, the only real options are to either:

 ■ remove the bankrupt’s superannuation benefits from 
the SMSF (the benefits can be paid to the member, 
provided a condition of release has been satisfied, or 
rolled over to an industry or public offer fund) or

 ■ convert the SMSF to a small APRA fund and appoint 
a RSE licensee as trustee.

Note that a disqualified member cannot roll their 
superannuation benefits out of the SMSF into a new 
SMSF because a disqualified member cannot be a 
trustee/director of the new fund. 

So, continuing on with our Mum and Dad scenario, 
while Mum can choose to exit her membership of the 
SMSF by rolling her super balance out of the SMSF 
into either another SMSF or a larger fund, Dad can only 
transfer his entitlement from the SMSF into an APRA 
fund with more than four members (ie a public offer or 
industry super fund). 

Generally, the bankrupt member’s account balance is 
protected from the bankrupt’s creditors while it is in the 
SMSF and even after is paid out to the member as a 
lump sum benefit. However, SMSF trustees should keep 
in mind that most of a super pension payment made to 

“A disqualified person cannot act as, or become, a trustee of 
an SMSF or a director of an SMSF’s corporate trustee.
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Dealing with trusteeship dilemmas

a bankrupt is available to the trustee in bankruptcy. This 
is because pension payments are treated as income 
in the hands of the bankrupt and may be available to 
creditors in the event the bankrupt’s income earned 
during the bankruptcy exceeds the threshold limits under 
bankruptcy legislation. Given these rules, the trustee 
might consider whether the SMSF should stop or reduce 
paying a pension to a bankrupt member.  

While the trustee has a statutory duty to act in the 
best interest of each member of the fund (including a 
disqualified member) and, therefore, can take action to 
protect the bankrupt’s super, it is critical to ensure that 
any action is taken in a manner that does not contravene 
the bankruptcy legislation. For this reason, it is strongly 
recommended to seek professional advice about how to 
proceed when dealing with a bankrupt member. 

Parents or guardians acting as trustees/
directors for minor children

While minors are eligible to become members of an 
SMSF, they are not eligible to be trustees until they 
reach the age of 18.

Their parents or guardians can act as trustee on their 
behalf until they turn 18 at which time they should be 
officially appointed as a trustee in their own right. 

For instance, a mother can act as trustee of an SMSF 
to which her minor daughter belongs. The mother would 
need to be appointed as trustee and sign a consent 
and declaration of trustee “in her capacity as guardian 
of her daughter”. This should satisfy the auditors that 
there are in fact two trustees of the SMSF, even though 
the mother is acting as trustee in two capacities (in her 
own capacity and in her capacity as guardian of her 
daughter). Change of details for superannuation entities 
form will also need to be completed. 

Generally, the minor is not disclosed on the front page 
of the trust deed governing the fund.  For example, if 
Mum, Dad and a minor are members of the SMSF, the 
front page of the deed would usually just disclose Mum 
and Dad as trustees (assuming individual trustees).

Every individual’s circumstances will be different and 
whether a particular option is appropriate for an SMSF 
will depend on the specific circumstances of each case. 

Those facing trusteeship problems should work with 
their financial advisers to ensure all potential trusteeship 
issues are adequately provided for to avoid costly 
mistakes which may jeopardise their SMSF’s entitlement 
to tax concessions. ♞
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Top 5 most breached  
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Did you know ... 
As at March 2014, 3 main 

asset categories represented 
76% of all SMSF assets. SMSFs 

held 32.1% of fund assets in 
direct Australian shares, 28% 

in cash and term deposits, 
and 15.9% in direct 

property.
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Does my SMSF need an Actuarial Certificate? 

A n actuarial certificate is a statement prepared by an actuary 
certifying the percentage of the SMSF’s income that is entitled to 

a tax exemption for supporting the pension accounts. 

An actuarial certificate will be required where a fund: 

 ■ has pension and accumulation accounts at any point during the 
financial year and the fund has an unsegregated structure (as 
discussed below), and/or 

 ■ pays a defined benefit pension (eg complying lifetime, complying 
life expectancy, commutable lifetime started before 2005 mainly for 
reasonable benefit limit and social security purposes).

An actuarial certificate is NOT required in the following circumstances:

 ■ where the assets supporting the pension are fully segregated, or 

 ■ where the fund is in full pension phase for the entire year, except if 
the fund has a defined benefit pension in which case a certificate 
is always required (whether the assets are unsegregated or 
segregated).

Gabriela Rusu 
examines when an 
actuarial certificate 
is required by SMSF 
trustees. 
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Does my SMSF need an Actuarial Certificate?

When is a fund ‘unsegregated’?

A fund is considered to be unsegregated (or pooled) 
when it has both pension and accumulation accounts 
and these accounts are supported by a large pool 
of assets. The assets in the pool are supporting all 
accounts and no particular asset belongs to a particular 
account. 

Under superannuation legislation, the earnings from 
accumulation assets are taxed at 15% whereas all the 
income and capital gains from pension assets are tax-
free. The fund’s income earned by the assets which 
provide for the paying of the pension(s) is known as 
exempt current pension income (ECPI). 

As pension accounts are entitled to a tax exemption on 
income and capital gains, an actuarial certificate must 
be obtained for each financial year the fund has a mix 
of pension and accumulation accounts.  

When is a fund ‘segregated’?

When a fund is using the segregated method (also 
referred to as segmented), this means a separate list 
of assets should be held for each account within the 
fund. The value of these assets must not exceed the 
value of the pension accounts they are supporting. The 
ATO expects the SMSF trustee to properly document 
the segregation of assets and related changes in the 
investment strategy of the fund. 

The income and capital gains for the assets held by 
the pension accounts will be 100% tax exempt and 
the income and capital gains on the assets held by the 
accumulation accounts will be 100% tax assessable. 

Capital gains and capital losses from segregated 
pension assets will be disregarded.

An actuarial certificate is not required for segregated 
funds as the income that is entitled to a tax exemption 
can be clearly identified. 

Standard industry practice is that a fund that transfers 
all accumulation balances to pension is considered a 
segregated pension fund. This means there is no need 
to get an actuarial certificate. Most SMSF trustees use 
the same approach in cases where a pension starts 
part-way through a year. 

The ATO considers that a fund in full pension mode for 
the entire year does not need an actuarial certificate.  
However, they now advise practitioners a fund that 
transfers all balances to pension during the year 
needs to get one because they are not paying pension 
benefits at all times during the year.

Example 1: No actuarial certificate

Assume all members in a fund are entirely in pension 
phase at 1 July 2014 and there are no contributions 
and/or transfers in during the 2014-15 year. In this 
case, all assets are deemed to be fully segregated 
pension assets and consequently the fund is 100% tax 
exempt. 

Example 2: Actuarial certificate

A fund had all members in accumulation as at 1 July 
2014. All members moved their funds to pension on 1 
February 2015. The ATO would expect the trustee to 
obtain an actuarial certificate for the 2014-15 income 
year. 

The ATO’s view on the need of an actuarial certificate in 
Example 2 has certainly set the cat among the pigeons 
for many SMSF practitioners who would have taken 
a different approach in this situation. Some industry 
representatives have approached the ATO to reconsider 
its view. The Commissioner advises that it is currently 
consulting with actuaries and other professionals to 
facilitate better understanding of industry practice and 
we can expect more clarification in the near future. 

With respect to the partial segregation of a fund asset, 
the ATO has made it clear that SMSF trustees cannot 
split part of an asset between accumulation and 
pension phase under the segregation approach if the 
asset cannot be separated. Accordingly, an asset such 
as real property cannot be segregated as it cannot be 
seen to be held solely for pension purposes. 

In contrast, parcels of shares are easy to segregate 
because each individual share is an asset in its own 
right and its value can be easily determined. However, 
when some of the shares from the same company are 
on the pension side and some on the accumulation 
side, the trustee may have to provide the share registry 
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with two accounts for the shares if the fund has two 
separate bank accounts to ensure the right income is 
directed to the right account. 

The ATO expressed its view in Taxation Determination 
TD 2014/7 in relation to the segregation of a fund’s 
bank account. This determination specifies that each of 
the following accounts will be seen to be a segregated 
current pension asset:

 ■ a separate bank account maintained solely for 
pension assets (apart from another bank account for 
accumulation assets), and

 ■ a sub-account of a pooled bank account. In this 
case, there is a single bank account for the SMSF 
held for the benefit of all members and each 
member has a sub-account allocated within the 
single bank account with the balance representing 
their share of the pooled balance. 

Example 3

Consider a segregated fund with two members, one in 
accumulation and one in pension mode as at 1 July 
2014. The fund has managed funds, shares and a 
bank account. The shares are allocated to the pension 
and a second bank account is set up to hold some 
cash related to the pension. The segregated shares 
and pension bank account represent the entire pension 
starting balance. All pension payments are made 
from the pension bank account. All dividends earned 
from the segregated shares go into the pension bank 
account. The managed funds are segregated to the 
accumulation and the original bank account holds the 
money for the member who remains in accumulation 
mode, their future contributions and transfers in as 
well as the income received from the managed funds 
allocated to the accumulation.

In this case, an actuarial certificate will not be required 
as the income from the assets backing the pension can 
be easily identified, being 100% tax-free. 

Example 4

Now consider the same facts as in the example above, 
except the trustee resolves to maintain only one bank 
account and create informal sub-accounts rather than 
establish an additional bank account for the member 
in pension mode. In this case, an actuarial certificate 
would not be required if appropriate accounting records 
are kept to allow the trustee to identify which part of the 
bank account balance supports the pension payable by 
the fund.

Whilst a single bank account may appear to be more 
convenient, keeping separate accounting records for 
pension and for accumulation within the single bank 
account would invariably result in additional work 
and increased administrative costs. There is also risk 
associated with the lack of visibility of the notional 
sub-accounts’ ongoing balances. The trustee should 
use sub-accounts carefully and check balances each 
time a benefit is paid out to avoid overdrawing on the 
segregated pension asset pools and liquidity issues. 

The decision to adopt segregated or unsegregated 
strategies is at the discretion of the trustee. In making 
that decision, the trustee should take into account the 
fund and its members’ requirements. 

It is important to note that the segregation method 
must never be adopted where the sole or dominant 
purpose is to obtain a tax benefit. For example, an 
arrangement where:

 ■ a CGT asset in a fund is segregated in pension 
phase

 ■ is sold for a considerable capital gain, and

 ■ the fund’s assets are unsegregated shortly after,

would likely attract the operation of the anti-avoidance 
provisions by the Commissioner of Taxation as the 
arrangement appears to have been entered into with 
the objective of not paying any CGT upon disposal of 
the fund’s asset.

“The segregation method must never be adopted where the 
sole or dominant purpose is to obtain a tax benefit.

Does my SMSF need an Actuarial Certificate?
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What is the purpose of the actuarial
certificate? 

An actuarial certificate determines the proportion in 
percentage terms of the fund’s income earned by the 
assets which provide for the paying of the pension. 

The certificate covers all account-based pensions 
the SMSF pays and will help the trustee calculate the 
amount of Exempt Current Pension Income (ECPI) in a 
given year. 

The ECPI percentage is calculated as follows:

  ECPI% =

  Average value of the pension balances 
               over the whole year               

 Average value of the total fund balances 
               over the whole year

This percentage is then applied to the normal 
assessable (not taxable) income of the fund to 
determine the actual amount of ECPI. Note non-
arm’s length income and taxable contributions are not 
included in the normal assessable income. 

Example 5

If a fund had received $100,000 in 
assessable income during the 2014-15 
year and the actuary determined that 
ECPI was 75%, then the amount claimed 
as ECPI on the fund’s annual tax return 
would be $75,000 and it would pay tax 
on $25,000.

A separate actuarial certificate will be 
required for funds paying defined benefit 
pensions (as outlined earlier). These 
certificates are required for the purposes of 
the financial adequacy and management 
of the fund. The actuarial certification must 
also include a statement from the actuary 
stating that there is a “high degree of 
probability” the fund held sufficient assets 
to meet pension payments.

Defined benefit pensions (DBPs) have 
an unallocated pool of assets backing a 
specified benefit (eg a lifetime pension) 
and they usually involve setting aside 
‘reserves’. An actuary needs to calculate 
the ‘best estimate’ value of the assets 
backing the pension. In this case, only the 
actuary’s ‘best estimate’ value is tax-free. 
The rest – any reserve over and above this 

amount – is taxable. Although a pool of assets can be 
segregated to back a DBP, an actuarial certificate is 
always required due to the pool of assets containing 
both tax-free and taxable amounts.

Example 6

If a DBP is worth $300,000 and the actuarial certificate 
indicates a best estimate value of $90,000 (being 
30% of $300,000) then the DBP would have a 30% 
tax exempt and 70% taxable percentage.

Given the tax law requires the percentage of the fund’s 
ECPI to be calculated and certified by an actuary, no 
tax exemption can be claimed on the earnings of the 
fund attributable to the pension balance without first 
obtaining an actuarial certificate. In order to be able 
to claim the ECPI, the trustee must ensure they pay 
at least the minimum pension requirements each year. 
Also, if a fund pays a transition to retirement pension, 
the trustee should also be mindful not to exceed the 
10% maximum pension limit.

Does my SMSF need an Actuarial Certificate?
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The actuarial certificate does not 
confirm the minimum pension amounts 
for the prior year or the following year 
but it is critical the fund pays the 
correct pension limits for the year. In 
addition to the fund assets paying 
a pension, it is necessary that the 
minimum pension standard has been 
met for the year; otherwise the fund 
is not eligible to claim any ECPI in 
relation to pension assets for the whole 
income year (even though an actuarial 
certificate has been obtained).  

It is, of course, important to ensure the 
actuary gets accurate information for 
the preparation of actuarial certificate 
application form. 

Given the actuary needs to take into 
account the value of the fund’s assets 
and the pension assets at the end 
of the income year, the trustee must 
ensure all of the fund’s assets are 
revalued to their current market value 
as at 30 June. Details and the timing 
of any contributions and/or benefit 
payments made during the year must 
also be provided to the actuary to help 
with the correct calculation of both 
the average pensions and the average 
value of the fund as a whole. Where 
contributions are made late in the year, 
an actuarial calculation would result in 
less tax payable by the fund because 
the effects of those contributions are 
only experienced for a lower proportion 
of the year. 

Providing the wrong information to the 
actuary may lead to the fund paying the 
incorrect amount of tax. The ATO has 
identified trustees failing to calculate the 
ECPI correctly and therefore incorrectly 
lodging their SMSF annual return.  

During the fund regulatory compliance 
audit, the SMSF auditors review the 
accuracy of the actuarial certificate 
and the actuarial certificate percentage 

used in the financial statement of the 
SMSF.  However, it is the responsibility 
of the trustee to recognise that they are 
ultimately responsible for their SMSF 
meeting its obligations. 

Furthermore, not knowing when to 
obtain an actuarial certificate can lead 
to breaches of the legislation covering 
ECPI and may jeopardise a fund’s 
eligibility to claim this tax exemption.

When must the certificate be 
obtained?

For funds paying only account-based 
pensions, the certificate must be 
obtained between 30 June and the 
date of lodgement of the SMSF’s 
annual return.

The actuarial certificate required for 
funds with DBPs must be dated no 
later than 29 December and submitted 
to Centrelink by 18 January each year 
to ensure the pension retains its asset-
test exempt status. 

Note that an actuarial certificate is not 
optional. Given the associated ECPI 
must be reported in the fund’s annual 
return, the ATO expects an actuarial 
certificate to be obtained even when 
the cost of obtaining the certificate 
outweighs the value of the tax saving.

SMSF trustees should expect claims 
for ECPI to come under greater ATO 
scrutiny. Care needs to be exercised 
when operating segregated funds 
and claiming tax exemptions to 
guarantee compliance with the relevant 
legislations. ♞

Note that an 
actuarial certificate 

is not optional. 
Given the 

associated ECPI 
must be reported 

in the fund’s 
annual return, the 
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actuarial certificate 

to be obtained 
even when the 
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the certificate 

outweighs the value 
of the tax saving.

♞

Does my SMSF need an Actuarial Certificate?
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Member interview

■■‘‘
TR What are the key issues of concern to you as 
someone who is specialising in superannuation? 

SF I think the biggest thing is the shifting sands of 
legislation. The legislation is changing constantly. It’s the 
uncertainty surrounding every budget. We always seem 
to get a different perspective and outlook from people.  

TR Changes in the law require a lot of research 
and training. In any given week how much time 
do you think you would spend on professional 
development as opposed to client work?

SF I would spend a good three to four 
hours every week doing professional 
development and reading. It’s pushing 
towards 10% of my working week.

TR How do these changes in law 
translate into questions from clients?  

SF I think it leads to a lot of confusion and 
uncertainty with the clients. Three or four years ago you 
had clients that would come in and say “This is what 
I am doing” but now it’s more of a “Do you think” or “I 
don’t know” type thing, which leads, I suppose, to it 
being a harder sell to clients to move to a self-managed 
superannuation fund. 

TR Are clients you are dealing with feeling less 
confident about entering into an SMSF as a result 
of the frequency of legislative change?  

SF Clients are definitely more nervous about entering 
into that sphere. Three years ago you could have said 
to clients this is a strategy for you. They would have 
said ‘That’s fine’. Now it’s like ‘I’ve heard scary things 
about that, etcetera, etcetera.

TR Compliance issues can often discourage 
individuals from considering having their own 
SMSF. What would make the compliance issues 
easy for clients that have their own fund? 

SF I think the reliance on the paper source is a big 
issue. You try to encourage clients to utilise internet 
banking and they give you a screen dump of their 
banking transactions. The first thing the auditor says is 
that he wants to see an actual bank statement.  
You sit there and you go, but ‘Why?’ I understand that 

it’s their ‘tick off’ procedure and they have to 
comply with the SIS regulations and all of that 

as well. I think the gap between where the 
technology is and where the legislation is at 
is too big a void.

TR How did you get interested in 
superannuation?

SF I started at a quite large firm based in a rural 
town and I found there was no one who understood 
how SMSFs worked in that firm properly. I found 
out that there was space for me to develop as an 
accountant in the SMSF area. I left there and came to 
BCA and we have a financial planner here. It’s a space I 
feel comfortable in. I enjoy the forward planning aspects 
of it as well as the historical reporting of it. 

TR Do you miss anything about the bush 
accountant’s life?

SF I miss the primary production every day of my life. 
What I wouldn’t give to reconcile the number of cows 
standing in a paddock. Every year we have our staff 
reviews here and my boss asks me “What would make 
you leave?” And I would go “Primary production. In a 
heartbeat.” ♞

...the gap 
between the 

technology and 
the legislation is 

too big...

7 questions to Sarah Foggie...

Sarah Foggie, Superannuation Specialist at BCA, and 
member of Taxpayers Australia, chatted to Tom Ravlic about 
all things superannuation, plus a little about farming.
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A key aspect of using SMSFs for retirement planning 
purposes is the ability to claim a tax deduction 

for exempt current pension income (ECPI). When a 
fund derives ECPI, the fund may also have losses, 
especially in the current climate, which may be carried 
forward and used in future years against income for tax 
purposes. 

CAPITAL LOSSES

Accumulation only

Where a fund is in full accumulation mode, capital 
losses can be used to offset capital gains in the same 
income year or carried forward to offset capital gains in 
future income years. If the capital losses made in a year 
exceed the capital gains, then any capital losses can be 
carried forward. 

A capital loss can only be used against a capital gain, 
and cannot be offset against income.  A fund that has 
made an overall capital loss in an income year will still 
be subject to tax on its concessional contributions, 
dividends, rents, interest, etc.

Pension only

Once the fund is in full pension phase, the capital gains 
and losses are ignored for taxation purposes. This 
means any losses realised on the pension assets are 
lost forever and cannot be carried forward. 

Capital losses realised before the pension(s) 
started

Capital losses made during the accumulation phase 
and not used, can be carried forward.  They are not 
cancelled when the fund goes into pension mode, and 
could be used to offset capital gains if the fund once 
again has assessable gains (ie when the pensioner 
decides to partially or fully commute the pension or 
an accumulation account is opened due to the fund 
receiving additional contributions which remain in 
accumulation phase and generate capital gains).

Partly in pension mode

The treatment of capital losses in the fund depends 
on whether the segregated or unsegregated method 

How to utilise 
your losses

Gabriela Rusu examines  
the rules governing losses  
in SMSFs.
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How to utilise your losses

is used to determine ECPI. [See 
Does your SMSF need an actuarial 
certificate? in this issue]

If a fund has segregated assets, the 
realised capital losses arising from 
the disposal of pension assets are 
disregarded and cannot be offset 
against any capital gains earned by the 
SMSF. 

If a fund has unsegregated assets, 
the capital gains on the assets held 
by the accumulation accounts will be 
100% tax assessable subject to the 
availability of the CGT discount if the 
asset has been held for at least 12 
months.   

The capital losses are offset against the 
gains and the net capital gain is added 
to the fund’s assessable income. 
Any capital losses realised prior to 
commencing the pension can be offset 
against any realised capital gains. Any 
net capital gain could then be subject 
to the CGT discount if eligible.

The trustee will then work out how 
much of the assessable income, 
including the capital gains, is tax-
exempt by taking into account the 
percentage of the fund’s income that 
is entitled to a tax exemption (as 
determined by the actuary). 

Example 1 

Consider a fund with two members. One 
in accumulation one in pension mode. 
Assume the fund was ‘segregated’ 
throughout the 2013-14 year. The 
assets supporting the accumulation 
account generated $60,000 in capital 
gains and the pension assets generated 
$70,000 in capital losses. To keep it 
simple let’s further assume the fund has 
no other investment income and is not 
entitled to any capital gains tax discounts 
because the assets sold were held for 
less than 12 months.

In this case, the capital losses of $70,000 
on the segregated pension assets would 
be disregarded. The fund could not offset 
the losses on the ‘pension side’ against 
the $60,000 gains on the ‘accumulation 
side’ nor carry them forward. 

Tax payable in the segregated fund is 
$9,000, being 15% x $60,000 gains 
made on the accumulation assets. 

Example 2

Assume the same facts as above without 
the assets being segregated between 
pension/accumulation accounts. In this 
case, the fund was unsegregated and 
therefore the losses could be offset 
against the gains. The $10,000 capital 
loss (being the $70,000 capital loss less 
$60,000 capital gains) could be carry 
forward to the next year. 

There is no tax payable in the 
unsegregated fund as the net assessable 
capital gains is negative ($60,000 gains 
less $70,000 losses). 

Now let’s assume the unsegregated fund 
generates $40,000 in capital gains in the 
following financial year (2014-15) and 
the actuary determines that the exempt 
pension income for that year is 60%. 

The capital gains of $40,000 would be 
reduced by the carried forward losses 
of $10,000 from the previous year, 
leaving a net assessable capital gains of 
$30,000. 

The tax result for 2014-15 year is 
calculated as follows:

Total assessable  
capital gains ........................ $30,000

Exempt current pension  
income (ECPI) deduction  
at 60% ($30,000 x 60%) .... $18,000

Taxable income  
($30,000 – $18,000) ........... $12,000

Tax payable at 15%  
($12,000 x 15%) ................... $1,800

Capital losses may 
arise from the sale 
of an asset where 
the consideration 
amount received 
(ie. the sale 
proceeds) is greater 
than the reduced 
cost base of the 
asset.

Income losses 
may arise when the 
total deductions an 
SMSF can claim 
for an income 
year exceed the 
assessable and net 
exempt income for 
the year. 
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Member interviewHow to utilise your losses

An SMSF can only preserve its capital losses by holding 
unsegregated pension assets (as this allows the fund to 
carry the loss forward in the first place). Funds realising 
large capital losses may therefore consider maintaining 
a small balance in accumulation phase rather than 
having 100% of the fund assets in pension mode 
providing there is an economic reason to undertake this 
strategy. 

It is worth noting the carried forward losses might 
be used more quickly in an unsegregated fund as all 
the fund’s gains are offset against the capital losses, 
including the carried forward losses. Consequently, 
some of the fund’s carried forward losses can be offset 
against the gains on the assets supporting the pension 
that are tax free anyway.  

On the other hand, an unsegregated fund which 
realises a large loss in a year and converts to full 
pension mode in the following year will be able to 
preserve that capital loss and carry it forward as the 
gains on the segregated assets in future years will 
be disregarded and will not affect the carried forward 
losses from the previous year. 

Example 3

Consider two SMSFs (Fund No 1 & Fund No 2) with 
capital losses of $15,000 realised before they started 
pensions. 

All members in Fund No 1 are in full pension phase 
for the entire year with no accumulation accounts. The 
assets make a $40,000 capital gain in the first year. As 
Fund No 1 has only pension accounts, the ‘segregated 
method’ applies and this amount will be disregarded. The 
capital losses of $15,000 will be preserved and carried 
forward. The income will be 100% tax exempt and 
hence no tax will be payable at the end of the first year.

Fund No 2 converts the majority of the accumulation 
balances into pensions but maintains a small 
accumulation balance within the fund. Fund No 2 is an 
unsegregated fund and needs to obtain an actuarial 
certificate. In this case, the proportion of the fund that 
is in accumulation is fairly insignificant and the actuary 
determines that the fund’s investment income is 100% 
tax exempt.  Thus, tax in Fund No 2 will be $0 as well.

However, if Fund No 2 also generates a capital gain 
of $40,000 in the first year, this amount will not be 
disregarded. Rather the full $40,000 is offset against the 
carried forward loss amount of $15,000 so Fund No 2 
no longer has any carried forward capital losses.

While carried forward capital losses are useful if taxable 
gains arise in a future year, carrying forward these 
losses is likely to have no benefit to an existing pension 
member if they are never able to be used. 

INCOME LOSSES

There are no differences in the treatment of income 
losses between segregated and unsegregated funds.

Note however the value of the income losses carried 
forward must be reduced firstly by the fund’s net ECPI 
(being the ECPI less any expenses incurred in earning 
income that is exempt from tax). The remaining income 
losses can then be offset against other assessable 
income of the fund. The remaining income losses can 
be carried forward once the assessable income has 
been reduced to nil.

Given the above, an SMSF paying pensions needs 
to ensure expenses are appropriately apportioned 
between assessable and exempt income to ensure the 
fund does not over claim deductions. 

While a fund can claim a deduction on expenses 
incurred in earning assessable income, any expense 
associated with segregated pension assets is entirely 
non-deductible and therefore ignored for tax purposes. 

ATO taxation ruling TR 93/17 and draft TR 2013/D7 
deals with the issue of the income tax deductions and 
the apportionment of expenses and provides some 
useful guidance on the principles governing the tax 
deductibility of expenses incurred by a fund. 

Briefly, the ATO indicates that if the trustee can clearly 
identify that an expense partly relates to assessable 
income of the fund then that part can be claimed 
as a deduction. For some expenses that relates to 
investment income, the proportion that is deductible 
is usually calculated based on the percentage of 
accumulation assets held within the fund. For example, 
if the actuary certifies that 80% of the fund’s assets 
relates to the pension phase then the remaining 20% 
relates to the accumulation phase and 20% is the 
proportion of the allowable deduction. 

There are however other expenses (such as accounting 
and general administration fees) which cannot be 
separated into distinct parts as they are being related to 
both the assessable and non-assessable income of the 
fund. The ATO identifies these expenses as ‘indifferent 
expenses’.

Instead of using the actuarial percentage in the 
calculation of non-deductible expenses, the SMSF 
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trustee can use the following formula (as detailed in TR 
93/17) to calculate which proportion of the indifferent 
expenses relates to accumulation to obtain a greater 
amount of deductible expenses:

   
  Indifferent expenses  x 

  Assessable income

                                           Total income

The assessable income includes all contributions, 
including non-concessional contributions and roll-overs 
from other funds. 

The total income includes the assessable income of the 
fund calculated as above plus the ECPI.

Example 4

An SMSF has:

• earned $40,000 in income from investments

• paid $8,000 in administration fees in 2014-15, and

• has $20,000 in income losses carried forward from 
the previous years. 

Assume:

• the fund investments were not segregated

• the actuary determined that 40% of the SMSF’s 
assets were held to provide for the SMSF’s current 
pension liabilities, and 

• a non-concessional contribution of $300,000 was 
made into the fund during the 2014-15 year.

Assessable income

Total income ...........................................$40,000
Exempt pension income deduction  
(at 40%).................................................$16,000
Assessable income ..................................$24,000 

Deductible expenses

   Deductible                         
300,000 NCCs + 

   expenses  
=  $8,000 x

  
$24,000 assessable income

                                   $300,000 NCCs + $40,000

   = $7,624

This is a 95.30% tax deduction on the fee of $8,000 
compared to a 60% tax deduction if we did not include 
the NCCs of $300,000 in the assessable income. 

The remaining expenses of $376 (being $8,000 – 
$7,624) cannot be claimed as deduction as they were 
not incurred in earning the ECPI.

Taxable income

Taxable Income = $16,376 (being the assessable 
income of $24,000 less deductible expenses of 
$7,624).

In this case, the carried forward income losses of 
$20,000 is reduced by the net exempt income of 
$15,624 (that is $16,000 of ECPI less the remaining 
expense of $376 incurred in earning ECPI). 

Deduction for income losses

The deduction for income losses is $4,376 (being 
$20,000 less $15,624).

Income losses carried forward

Given the taxable income of the fund is $16,376, the 
income losses carried forward to later years is nil as the 
taxable income is greater than $0.

As highlighted, income losses are likely to have little 
benefits if a fund generates enough ECPI from pension 
assets to reduce these losses. 

Also if a fund receives concessional contributions or 
rollovers, the trustee may be eligible for a higher tax 
deduction on some expenses. 

The relevant tax laws covering losses in an SMSF can 
be complex and create new challenges for trustees 
paying pensions. 

For funds that are partly in pension mode, it is 
particularly important to use the appropriate method 
to accurately calculate the losses and the deductibility 
of the expenses to ensure the right ECPI deduction is 
claimed in the fund’s annual return and, ultimately, the 
right amount of tax is paid. ♞

“There are no differences in the treatment of income losses 
between segregated and unsegregated funds.
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Where an SMSF has a mix of pension-paying assets and accumulation 
assets the trustee must decide on the structure for holding those assets. 
Michael Perry looks at how you can achieve, in certain circumstances, 
better after-tax outcomes and increased retirement savings in the fund.

Structure your fund for growth

A n SMSF trustee may use segregated and/
or unsegregated assets when holding both 
pension and accumulation assets. The rules 

differ for the calculation of assessable income and 
capital gains and losses in pension and accumulations 
assets. Income from accumulation assets is assessable 
but under the exempt current pension income (ECPI) 
provisions the income of pension assets is exempt.

Preferred outcomes may result where losses are 
recognised with accumulation assets while assessable 
income is applied to pension assets.

By the judicious use of a preferred asset structure there 
is scope to reduce the assessable income of a fund, 
pay less tax and increase retirement savings. (The 
examples use simple structures.)

Considerations
Segregated assets

The assets of an SMSF paying an account based 
pension are segregated assets if they are set aside in 
such a manner that the income from those assets can 
be identified clearly as being the ones used solely for 
the purpose of paying superannuation income stream 
benefits.

Under this arrangement an actuary’s certificate is not 
required to specify exempt current pension income (for 
allocated pensions, account based pensions and market 
linked pensions) because it is (by definition) the income 
from those assets set aside to pay the pension/s.
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The expenses relating to the production of assessable 
income is deductible.

The segregation of fund assets may lead to reduced 
economies of scale and are potentially more complex 
to administer. It saves the annual cost of the actuarial 
certificate.

Separate certificates of adequacy may also be 
necessary for certain non-account based pensions.

Unsegregated assets

The assets of an SMSF paying an account based 
pension are unsegregated assets if they are not 
specifically set aside to pay superannuation income 
stream benefits, where the fund also has accumulation 
assets. While the trustee must determine the proportion 
of fund income that is exempt, it is a statutory 
requirement that an actuarial certificate specifies the 
proportion of exempt income for unsegregated assets.

The proportion of expenses that relate to the production 
of assessable income is deductible. The exempt income 
proportion is based on the fund’s average value of 
current pension liabilities as a proportion of the average 
value of all its superannuation liabilities.

Note that the average value of current pension liabilities 
is the average value for the income year of the SMSF’s 
current liabilities (contingent or not) for super income 
stream benefits payable in that year. This excludes all 
liabilities to be met by any segregated current pension 
assets of the fund.

Income tax

The income derived from fund assets in accumulation 
phase is assessable income of the fund and taxed at 
15%. A capital gains discount of one third applies to 
assets held in excess of a year.

Pensions and ECPI

The ordinary income and statutory income of a 
complying SMSF is exempt from income tax for assets 
that pay current pension benefits and no deductions 
apply to the expenses as they relate to exempt income. 
The income is referred to as exempt current pension 
income (ECPI) and recognised at lodgement of the 
annual return. Eligibility for ECPI is also subject to 
the trustee meeting certain ‘other’ conditions. These 
‘other’ conditions include having adequately met the 

accepted principles that apply to the commencement 
of a pension, that all assets of the fund are valued 
at current market price and the trustee meets the 
minimum statutory standards for the pension, including 
withdrawal of the minimum annual amount for the year.

Non arms’ length income (NALI) is specifically excluded 
from the ECPI provisions and taxed at the top marginal 
tax rate.

Capital gains and losses

The provisions relate differently to capital gains 
and losses when applied to segregated assets and 
unsegregated assets.

 ■ Segregated assets

All capital gains and losses resulting from a disposal 
of segregated current pension assets are ignored.
If the disposal of segregated current pension assets 
leads to a capital loss, this loss may not be offset 
against any other capital gain from another interest 
of the fund. A net capital loss from an accumulation 
interest may be carried forward.

 ■ Unsegregated assets

All capital gains may be offset by capital losses for 
unsegregated assets. Unused net capital losses may 
be carried forward.

Fund carry forward losses

The fund capital gains less capital losses equates to 
the net capital gain.

If the fund has a net capital loss, this can be carried 
forward each year until it can be offset against an 
assessable capital gain.

The net capital gain is added to the fund’s assessable 
income before working out how much of income is tax 
exempt, using the actuarial % (for exempt income) in 
the relevant year.

Case studies 
The approach adopted in the following case studies is 
to highlight the different taxation outcomes that arise 
with different capital gains and capital losses under 
segregated and unsegregated asset structures. Normal 
income (interest, dividends and distributions) is ignored 
for simplicity.

Strategy: Structure your fund for growth
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Case Study One
Pension assets: net capital loss; accumulation assets: net capital gain

The S&S Super fund

Sue and Sean are the members and trustees of the 
S&S Super fund, a two member SMSF. It commenced 
operations in 2004 from the sale of a small investment 
property with a contribution of the net sale proceeds to 
the fund. The couple was eager to grow their retirement 
nest egg and with the benefit of a carefully developed 
investment strategy including trading of ASX listed 
shares they had successfully accumulated retirement 
savings of $2,000,000 by June 2015. This was divided 
equally between Sue and Sean. Having reviewed the 
fund investment strategy, given its success, the trustees 
decided to keep it in place largely unchanged.

Following professional advice and since they were 
both of preservation age, the couple decided to each 
commence a transition to retirement pension from 1 
July 2015. Sue would commence her pension using 
60% of her superannuation interest whilst Sean would 
use 50% of his pension interest.

Given the volatility of the financial markets, Sue and 
Sean assessed the fund assets for suitability to pay 
pension benefits and for retention as accumulation 
assets. The assets were earmarked accordingly, with 
expected capital gain/loss profile for the year shown in 
Table 1.

Table 1: Capital gains/losses

Member
Super 
interests

Account 
balance

Capital gain 
or loss

Sue Pension assets $600,000 -$100,000

 Accum assets $400,000 $80,000

Sean Pension assets $500,000 -$70,000

 Accum assets $500,000 $120,000

This analysis focuses on capital gains and losses while 
interest, distributions and dividends are ignored. It is 
assumed that all assets are held for a period in excess 
of a year and benefit from the one third discount on 
capital gain and a resulting tax rate of 10% from the 
disposal of long held assets.

How should fund assets be held to reduce tax payable?

The assets selected to pay pensions have net capital 
losses while those representing accumulation assets 
have net capital gains. 

Segregated assets

 ■ Sue’s interests: If the fund adopts a segregated 
assets approach, the capital loss associated with 
Sue’s pension interest of $100,000 is essentially 
ignored, with no carry-forward of the loss permitted 
in the fund. Sue’s accumulation assets yield a 
capital gain of $80,000. This is assessable, but 
unfortunately cannot be offset against Sue’s 
segregated pension interest in the year of income. 
The tax payable (at 10%) on the capital gain of 
$80,000 is $8,000.

 ■ Sean’s interests: Similarly, the capital loss 
associated with Sean’s pension interest of $70,000 
is ignored, with no carry-forward of this permitted in 
the fund. Sean’s accumulation assets yield a capital 
gain of $120,000. This gain is assessable and the 
tax payable at the rate of 10% is $12,000.

 ■ Taxation of fund: The net capital gain for the fund 
is $200,000, made up of the $80,000 from Sue’s 
interest plus $120,000 from Sean’s interest. The tax 
is $20,000 and the scenario is summarised in Table 2.

Unsegregated assets

If the trustees used an unsegregated approach 
for the assets, Table 3 provides the details from 
this arrangement. Sue’s capital gain of $80,000 in 
accumulation is fully offset by the $100,000 loss. A 
carry-forward of the remaining $20,000 loss is available 
to offset against other capital gains in the fund, if any. 
Tax payable is therefore nil.

Similarly the capital loss associated with Sean’s 
pension interest of $70,000 is available to reduce 
the capital gain from his accumulation interest. The 
capital gain of $120,000 is reduced to $50,000. This is 
further reduced by the net loss from Sue’s interests of 
$20,000, yielding a net capital gain of $30,000.
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Taxation of fund

The net capital gain of $30,000 above is a significant 
reduction on the net capital gain of $200,000 calculated 
from segregated assets in Table 2. This results from 
capital gain/loss offsets. No individual capital losses 
are ‘wasted’ as occurs under the segregated pension 
grouping. 

The sum of capital gains for the fund of $200,000 
is reduced by losses of $170,000, leading to a net 
capital gain for the fund of $30,000. The tax payable is 
therefore $3,000.

Outcome

The tax payable using segregated assets is $20,000 
but this liability is reduced to $3,000 if the trustees used 
the unsegregated approach. 

In the circumstances outlined, the preferred approach 
would result in a tax savings of ($20,000 – $3,000) or 
$17,000.

Table 2: Segregated asset approach

SEGREGATED ASSETS

Member
Super 
interest

Account 
balance

Capital  
gain or loss

Capital  
gain for tax Comment

Sue Pension $600,000 -$100,000 Capital loss ignored and no carry forward

Accum $400,000 $80,000 $80,000 Assessable capital gain

Total $80,000

Sean Pension $500,000 -$70,000 Capital loss ignored and no carry forward

Accum $500,000 $120,000 $120,000 Assessable capital gain

Total $120,000

Fund capital gain for tax $200,000

Tax payable at 10% $20,000

Table 3: Unsegregated asset approach

UNSEGREGATED ASSETS

Member
Super 
interest

Account 
balance

Capital  
gain or loss

Capital  
gain for tax Comment

Sue Pension $600,000 -$100,000

Accum $400,000 $80,000

Total -$20,000 All cap gains and losses combined for member 

Sean Pension $500,000 -$70,000

Accum $500,000 $120,000

Total $50,000 All capital gains and losses combined for member 

Fund capital gain for tax $30,000 All capital gains and losses combined for fund

Tax payable at 10% $3,000
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Considering Sue and Sean again, what is the impact if 
the assets allocated to the various interests are revised 
such that the capital gains and losses expected in 
Table 1 (on page 28) are reversed to reflect the situation 
shown below in Table 4?

Table 4: Capital gain/loss

Member
Super 
interests

Account 
balance

Capital gain 
or loss

Sue Pension assets $600,000 $80,000

Accum assets $400,000 -$100,000

Sean Pension assets $500,000 $120,000

 Accum assets $500,000 -$70,000

Segregated assets

Under these conditions and using a segregated 
approach the results are shown in Table 5. This 
outcome is clearly a desired one as it yields nil net 
capital gains for the fund. This results from the net 
capital gains applying to pension interests. Such gains 
are exempt under the ECPI provisions.

It also results in a carry forward loss in each of the 
accumulation interests. This is potentially a ‘best of both 
worlds’ outcome for this situation.

Unsegregated assets

Next, consider what happens when an unsegregated 
approach is used for the assets of the fund. The results 
are shown in Table 6.

Under this approach, the capital gains from all interests 
are reduced by any capital losses from the other 
interests. The capital gain from Sue’s pension interest 
is reduced by the capital gains in her accumulation 
interest. The net capital loss is available to offset against 
any net gains from Sean’s interests. The net capital 
gain of $50,000 is reduced to the extent of the net loss 
of $20,000 from Sue’s interests. (We expect the same 
result as for unsegregated assets Table 3 since we are 
dealing with capital gains and capital losses.)

Outcome

The outcome is a net capital gain for the fund of 
$30,000 and tax payable of $3,000 with unsegregated 
assets. This is not as attractive as the result using 
segregated assets, where the fund has a nil net capital 
gain. In this scenario segregated assets provide a 
preferred result since using unsegregated assets leads 
to a tax bill of $3,000. In addition, this approach yields 
a loss carry forward benefit of $170,000 for use against 
future capital gains in the fund.

Case Study Two
Pension assets: net capital gain; accumulation assets: net capital loss

Table 5: Segregated assets approach

SEGREGATED ASSETS

Member
Super 
interest Amount

Cap gain 
or loss

Cap gain 
for tax Comment

Sue Pension $600,000 $80,000 $0 ECPI, capital loss ignored and no carry forward

Accum $400,000 -$100,000 $0 Nil assessable, carry forward of capital losses

Total $0

Sean Pension $500,000 $120,000 $0 ECPI, capital loss ignored and no carry forward

Accum $500,000 -$70,000 $0 Nil assessable cap, carry forward capital loss

Total

Fund taxable cap gain $0

Tax payable at 10% $0

Strategy: Structure your fund for growth
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Table 6: Unsegregated assets approach

UNSEGREGATED ASSETS

Member
Super 
interest

Account 
balance

Capital  
gain or loss

Capital  
gain for tax Comment

Sue Pension $600,000 $80,000

Accum $400,000 -$100,000

Total -$20,000 All cap gains and losses combined for member 

Sean Pension $500,000 $120,000

Accum $500,000 -$70,000

Total $50,000 All capital gains and losses combined for member 

Fund taxable capital gain $30,000 All capital gains and losses combined for fund

Tax payable at 10% $3,000

Strategy: Structure your fund for growth

The two case studies illustrate that in the circumstances 
outlined, where pension assets have capital losses and 
accumulation assets had capital gains, the preferred 
approach is unsegregated assets. Where the opposite 
situation applies and the pension assets have capital 
gains but the accumulation assets have capital 
losses, the segregated assets are preferred. The 
actual gains and losses of individual interests 
are important and generalisations may be 
difficult.

A key message for readers is to keep an open mind 
when considering the asset structure of the fund. Each 
fund is unique, so trustees should tailor the approach 
to the circumstances that prevail. Segregated assets 
are often selected, due to the desire to avoid the 
additional annual costs of the actuary’s certificate. This 

is necessary for unsegregated assets but the cost 
may be insignificant to the tax savings.

At a practical level, preferred outcomes may 
be achieved from segregated pension assets 
having assessable income, and growth 
or unrealised gains accrue in segregated 

accumulation assets. When 
the accumulation assets are 
translated into pension assets 
at a future date and sold, the 
proceeds are received tax-free.

The strategic approach 
outlined is not a carte blanche 

recommendation for use 
of either segregated or 
unsegregated assets. It is 
merely intended to illustrate 
the need to seek preferred 
approaches in a given year. 
This may also require sound 
professional advice. ♞
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All information provided in this publication is of a general nature only and is not advice. It does not take into account your particular 
objectives and circumstances. No person should act on the basis of this information without first obtaining and following the advice of 
a suitably qualified professional adviser. To the fullest extent permitted by law, no person involved with producing the information in this 

publication will be liable in any way for any loss or damage suffered by any person through the use of or access to this information.   
Apart from any fair dealing as permitted under the Copyright Act, permission to reproduce by any process requires written permission and 

acknowledgement of Taxpayers Australia Ltd as the owner of the copyright. 
© Taxpayers Australia Ltd (ABN 96 075 950 284). 
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